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Victims in Criminal Procedure: A Review of Latvian
Criminal Procedure Norms through the Prism of Minimal
EU Standards

Arija Meikalisa, Dr. iur.
Faculty of Law, University of Latvia
Professor of the Criminal Law
E-mail: arija.meikalisa@lu.lv

The current paper is focused on the legal status of victims in criminal proceedings. The author
has reviewed legal norms in Latvia in this regard from the perspective of European Parliament
and Council Directive 2012/29/EU (25 October 2012), to establish minimum standards on the
rights, support and protection of victims of crime, thus replacing Council Framework Decision
2001/220/JHA. The Directive includes conclusions from a study of the situation in Latvia as a
part of the project “Protecting Victims’ Rights in the EU: The Theory and Practice of Diversity
of Treatment During the Criminal Trial" The project is being implemented by the Centre for
European Constitutional Law and the Institute of Advanced Legal Studies at the University
of London School of Advanced Study and funded by the European Commission. The author’s
thesis is that criminal procedure norms in Latvia have already enshrined a fairly high level of
rights for victims, as based on the fact that for several decades, victims have been recognised
as active participants in criminal proceedings. At the same time, however, several amendments
to these norms are needed in order to satisfy the requirements of the Directive. Some would
involve more precise or supplemented rules, but in other cases the potential changes can be
seen as essential. The greatest changes will relate to the individual evaluation of victims and the
individualised procedural processes which are based on the said evaluation.

Keywords: Victims in criminal proceedings, individual evaluation of victims, rights of victims,
explanation of rights, protection of victims, legal aid to victims, compensation.
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Introduction

European Parliament and Council Directive 2012/29/EU (25 October 2012) to
establish minimum standards on the rights, support and protection of crime vic-
tims, thus replacing Council Framework Decision 2001/220/JHA, was approved by
the European Council of Ministers on October 4, 2012. The Directive can be seen
as a successive step toward norms that are related to the protection of victims. Prior
to the implementation of the directive, the most important legal instruments in this
regard were:

o Council Framework Decision 2001/220/JHA (15 March 2001) on the standing

of victims in criminal proceedings;'

o Council Framework Decision 2002/629/JHA (19 July 2002) on combating
trafficking in human beings;*

o Council Directive 2004/80 EC (2 April 2004) relating to compensation to
crime victims;?

o The multi-annual programme 2010-2014 regarding the area of freedom secu-
rity and justice (Stockholm programme) P7_TA(2009)0090;*

o Communication from the Commission to the European Parliament, the
Council, the Economic and Social Committee and the Committee of the Re-
gions: Strengthening victims’ rights in the EU, COM/2011/0274, final version;

+ Council Resolution 2011/C 187/01 (10 June 2011) on a Roadmap for strength-
ening the rights and protection of victims, in particular in criminal pro-
ceedings.

There were several reasons why the author decided to look at how the minimal
standards that are enshrined in the Directive are being implemented in Latvia. First
of all, this is an important issue. Secondly, there have been no major studies or pub-
lications about the issue in Latvia, because the Directive is comparatively new and
those who have focused on it have devoted more attention to the protection of vic-
tims in order to prevent repeat victimisation, etc.”, and procedural issues have been
left without sufficient attention Finally, to a certain degree, the work has already
been done in this particular area of study. The author has offered a general look at
the topic at the 71°' Conference of the University of Latvia, with the paper being pub-
lished in the summer of 2013.% Because of the limited scope of that paper, however,
attention was only focused on a few aspects of the status of victims. More in-depth
examination of the way in which the Directive influences Latvia’s Criminal Proce-
dure Law involved a study conducted by Kristine Strada-Rozenberga and the author
as a part of the 2013 project “Protecting Victims’ Rights in the EU: The Theory and
Practice of Diversity of Treatment During the Criminal Trial,” which was organised
by the Centre for European Constitutional Law and the Institute of Advanced Legal
Studies at the University of London School of Advanced Study and funded by the
European Commission. The review of the situation in Latvia was provided in that
framework. This created a desire to continue to review and publicly evaluate the ef-
fects of the Directive on the Latvian law, focusing on the aspects both already stud-
ied and those yet unexplored in the past. The author wishes to ensure that a broader
range of readers can learn about the previous study in terms of the extent to which
the forms of protection set out within Latvia’s Criminal Procedure Law is in line
with the requirements of the Directive. The author will focus on the criminal pro-
cedure aspects of the victim’s status, as enshrined in the Directive, this time disre-
garding the procedures that are outside of the criminal procedure as such - support
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services for victims, the training of the relevant specialists, etc. The issues in the cur-
rent paper are only being reviewed on the basis of a comparison between norms in
the Criminal Procedure Law (KPL),” and the Directive, without a particular focus
on how the norms are applied and perceived in practical terms. Professor Strada-
Rozenberga has written a separate paper about these issues in this journal.

The review of victims’ status has been divided into several sections, looking at
individually important issues or a set of related issues. In each case, the author will
review the relevant norms of the Directive, then address the KPL norms in this re-
gard and provide a conclusion about the extent to which the norms are in line with
the requirements of the Directive.

1 Recognition of victims, provision of information to victims,
individual evaluation of victims

1.1 The definition of victims

Definition of a victim must be seen as one of the most essential issues in this
area of research, because it enables identification of the range of people to whom the
minimal requirements of the Directive must be applied in Latvia.

Article 2 of the Directive defines the concept of a “victim”, as follows:

“For the purposes of this Directive the following definitions shall apply:

(a) “victim’ means:

(i) a natural person who has suffered harm, including physical, mental or
emotional harm or economic loss which was directly caused by a criminal
offence;

(i) Family members of a person whose death was directly caused by a criminal
offence and who have suffered harm as a result of that person’s death.”

It is important to note that the definition of “family members” in this regard is
the following: ““family members’ means the spouse, the person who is living with the
victim in a committed intimate relationship, in a joint household and on a stable and
continuous basis, the relatives in direct line, the siblings and the dependants of the
victim.”

In describing the situation, the author can repeat things that have been noted in
other publications.!” There are several understandings of the concept of a “victim”
in Latvian criminal procedure, including the KPL. This means that the person who
has actually suffered from a criminal offence and the victim who takes a part in
criminal procedure are recognised through a special decision by the handler of the
process.

The KPL does not define the actual victim or regulate that individual’s status.
When it comes to a victim as a participant in criminal procedure, the law states that
it is an individual or a legal entity which has suffered damages because of a crimi-
nal offence — moral damages, physical suffering or property losses (Section 95 of the
KPL), also indicating that the victim can only be recognised through a special deci-
sion by the handler of the process (Section 96 of the KPL). The KPL also says that
if the person has died, the victim in the criminal procedure can be the surviving
spouse, relatives in a direct line and of the first or second degree in a collateral line,
or affinity relatives of the first degree (Section 96 of the KPL).

The following things can be said when it comes to the positions that are en-
shrined in the Directive and the KPL in terms of comprehending the victim’s status
and the commensurability of this status:
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1)

2)

If the requirements of the directive were to be fully enshrined in the KPL, it
would mean including the status of the victim, as well as special instructions
about procedures related to such persons. Particularly, the attention must be fo-
cused on the moment when the procedure begins, as well as on the provision of
information to the victim about his or her possible status in criminal procedure,
his or her rights, the support that the victim can receive, etc. To get a clear sense
of the practical applicability of KPL norms, the text would have to clearly and
unambiguously state and separate legal statuses, including the procedural guar-
antees for the actual victims, as well as for victims who are active participants in
the procedure.

The status of a victim can be awarded to legal entities in Latvia, while the norms
of the Directive apply only to individuals. That is no reason to reject the ap-
proach in which legal entities can be recognised as victims in Latvia, just because
the guarantees in the Directive are mostly applied to individuals. Furthermore,
there are no obstacles against separating those guarantees in Latvia, which do
not apply to legal entities.

When it comes to a situation in which the actual victim of a criminal offence
has died, it must be concluded that the KPL already regulates it by allowing a
broader range of people to take on the status of the victim while also speaking
to a narrower range of people than is indicated in the Directive. The Directive
states that if the victim has died as a result of the criminal offence, then the sta-
tus of a victim applies to that person’s family members. This, in the sense of the
Directive, applies to a spouse, a person who has had a permanent relationship
with the victim, a person who has been part of a joint household with the vic-
tim, and then also brothers, sisters and dependents of the victim (Article 2 of the
Directive). This clearly denotes that the KPL refers to a broader range of people,
because the status of a victim is possible in any situation in which the victim has
died - not just when the death has been a result of the criminal offence. The KPL
also refers to adoptive parents (but not adoptees). The Directive, in turn, refers
not just to spouses, as is the case with the KPL, but also to others who have had
a close relationship with the victim, as well as to dependents. Article 19 of the
preamble of the Directive also states that the member states must introduce pro-
cedures to limit the range of family members who can make use of the rights
that are included in the Directive. This means that the KPL should have a more
precise definition of the range of people who can obtain the status of a victim if
the original victim has died. This also involves the creation of a mechanism that
would enable limiting the range of relatives who can make use of the rights that
are enshrined in the Directive.

1.2 Provision of information to victims

This issue relates to norms stated in Articles 3, 4 and 7 of the Directive. The es-

sence of these norms can be expressed, as follows:

1)

The victim must receive information from the very first moment when he or she
has contacted the relevant institution - information about possible support, ap-
peals about the procedure that relates to criminal offences, opportunities for pro-
tection, procedures for receiving legal aid, possibilities to receive compensation,
the availability of translations, appeals of the decisions and actions of officials,
contact information about the case, the availability of restoration of justice, and
the possibility of receiving compensation for expenses;
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2) From the moment when the victim has contacted the relevant institution and
throughout the entire procedure, it must be ascertained that the victim under-
stands the information that has been provided and that the victim is understood
by the relevant institution in several senses:

a) Translation services must be provided to victims who do not speak the lan-

guage in which the process is being handled;

b) Communications with victims must involve simple and comprehensible lan-

guage;

¢) When first contacting the relevant institution, the victim has the right to se-

lect a companion if that is necessary because of the effects of the crime and
there are no objective obstacles against same.

When it comes to the first aspect, it has to be said that in accordance with the
KPL, anyone who is involved in criminal procedure must receive information about
all of his or her rights and obligations as soon as the relevant status is obtained. This
also applies to the victims. The law clearly states that the handler of the process must
provide timely information to people about their right to be recognised as victims.
Once the status is assigned, people must be informed about all of the rights that are
enshrined in the KPL in a detailed and precise manner - overall principles of vic-
tims’ rights (Section 97), the rights of victims during pre-trial procedure (Section
98), the rights of victims at court (Section 99), the rights of victims at the appel-
late level (Section 100), and the rights of victims at the cassation level (Section 101).
It must also be noted that certain procedural guarantees for victims and other as-
pects of this issue are regulated in other KPL norms. Thus, for instance, the right to
receive compensation for expenses during the procedure is not cited in any of the
aforementioned sections of the law; instead this issue is regulated by KPL norms
which address the procedural expenditures.

This means that the practical information about the rights of victims depends on
whether the guarantees are specifically defined in the KPL and on how they are de-
fined. The author would like to briefly deviate from the initial decision to avoid re-
viewing the relevant practices to offer a concise description of conclusions that have
been developed while observing those practices. If specific rights for victims are
directly stated in those sections of the KPL which address the rights of victims - the
right to legal aid, opportunities to receive compensation, etc. — then the victims re-
ceive such information as soon as they obtain the status of victims. Victims seldom
receive information, however, about the rights that are enshrined in other sections
of the KPL. When it comes to the issues like support institutions and their services,
the KPL has nothing to say about them, and, as a consequence, the victims hardly
ever receive information regarding these matters.

When it comes to the other issue of ensuring that the victim understands what
is happening and is understood during the procedure, it has to be said that the re-
quirement in the KPL that translation services be provided is fulfilled in all cases.
The fundamental principles of the KPL state that victims and their representatives
have the right to speak their own language during the procedure if they do not
speak the state language. They have the right to a translator at no charge to them-
selves, and the participation of the translator is ensured by the handler of the pro-
cedure or another competent person. Procedural documents must also be provided
in the language spoken by the victim and his or her representative (Section 11 of
the KPL). The same rights for victims have been enshrined as an overall principle of
rights (Section 97 of the KPL).
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The same cannot be said about the right of victims to be addressed in a clear and
understandable way. The KPL does not include direct requirements regarding this.
In practice, handlers of procedure usually do not consider ensuring that victims un-
derstand, what is being said to them. Often the process involves only the presenta-
tion of copies of the law without any appropriate explanation thereof. Handlers of
procedure often speak strict and formal legal language that cannot be understood by
a layperson. One solution might be the publication of informational brochures for
victims to contain and explain all the issues which relate to their status, their legal
rights and obligations, list all the available support and protection services, etc., in
a clear, understandable and non-legalese language. The KPL could be amended to
state that handlers of process are obliged to prepare individualised explanations of
rights and obligations for each and every victim. It is also true that, at this time, the
KPL does not respond to the victim’s right to bring along a “companion” apart from
a lawyer.

1.3 Individual evaluation of victims

Article 22 of the Directive instructs the member states to ensure that victims are
evaluated individually and on the basis of the relevant procedures in each country
to address the need for special protection. Other norms refer to those victims who
require specific protection, and have additional procedural guarantees.

The KPL does not, at this time, call for the individual evaluation of victims, and
there is a single procedure for all of them. A slightly different, adjusted procedure
is prescribed only for specific groups of victims - juveniles and those who require
specific procedural protection. The specifics of this issue are basically enshrined in
the KPL, but there are a few cases in which an individual solution is found, based on
the views of a relevant specialist (for more regarding this matter, see the norms of
the KPL about investigatory work that involves juveniles).

It can be hereby concluded that, as the requirements of the Directive are imple-
mented, the range of victims who require special protection must inevitably be ex-
panded, applying the status not only to juveniles, but also to other groups of victims,
such as the victims of human trafficking, victims of terrorism and organised crime,
victims of sexual violence or family violence, victims with special needs, etc. At the
same time, it also has to be said that the recognition of a victim as one who requires
a specific protection must be based less on the belonging of a particular victim to a
specific group and more on the specific and individual evaluation of the relevant in-
dividual. This enables recognizing the special importance of this evaluation, as well
as the need to increase the importance of an individualised approach in criminal
procedure.

Several amendments to the KPL will be needed when it comes to procedures
that are relevant to victims if additional procedural guarantees are to be offered to
victims and, particularly, to those victims who require a specific protection. These
changes might particularly relate to the specifics of investigations, including those
who conduct them, when the investigations take place, how many investigatory op-
erations are implemented, etc.

Generally, it has to be said that implementation of the Directive’s requirements
by amending the KPL and then putting the new requirements into practice can be
perceived as a new development in victim protection, based on an understanding of
the victim’s role and of the need for a specific attitude toward this participant in the
procedure.
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2 Theright of individuals to demand the launch of criminal
proceedings and to appeal a decision to reject the launch of
criminal proceedings or to end criminal proceedings

Let us now turn to the rights that are enshrined in Articles 5, 6 and 11 of the
Directive. In brief, these can be described as the right to file a petition related to
the language that is spoken in criminal procedure when receiving a written confir-
mation of the receipt of the petition, the right to receive certain information about
“one’s own” case, and the right in certain cases to ask that a decision to fail to launch
criminal proceedings be reviewed.

According to the KPL, every victim has the right to demand that criminal pro-
ceedings are launched. This right can be exercised through an application (Section
369 of the KPL). There are criminal offences such as petty theft, light assault and
battery, defamation, etc., in which only an application from the victim can lead to
the launch of criminal proceedings; without such an application, the process cannot
begin.!!

A person who has suffered from a criminal offence can submit a written or an
oral petition. The law does not stipulate that a confirmation of the receipt of such a
petition is necessary, but if the victim asks for such confirmation, then it is provided
and not refused. If the relevant institution decides to launch criminal proceedings,
the person has the right to obtain the status of a victim and a participant in the
criminal procedure (Section 96 of the KPL). A decision to launch criminal proceed-
ings cannot be appealed (Section 372 of the KPL).

If the decision is to refuse to launch criminal proceedings, the person who has
suffered harm from the criminal offence can appeal that decision before a compe-
tent official at the Prosecutor-General’s Office. In such cases, the request must be
filed within ten days after the day when the person has learned that criminal pro-
ceedings are not to be launched. The appeal must be reviewed within ten days after
the date upon which the appeal (or its translation, if the appeal has not been filed in
the state language) has been received. In exceptional cases, the deadline for review-
ing the appeal can be extended to 30 days (Section 373 of the KPL).

As noted above, every person who is involved in criminal procedure and does
not speak the state language has a right to ensure that the process involves a lan-
guage which he or she speaks, as well as that a translator is available. This also ap-
plies to victims of criminal offences.

When it comes to the right to appeal a refusal to begin a criminal investigation,
the victim can file the same type of appeal before a prosecutorial official as is the
case with the request to launch criminal proceedings. The prosecutorial decision is
final and cannot be appealed (Section 373). This means that victims do not have the
right to ensure that the issue is considered by a court.

Criminal proceedings include investigations, prosecutions, trials in court, etc.
The process can be halted at any point at all if circumstances are discovered which
lead to a decision to end criminal proceedings. A person who has the status of a vic-
tim can always file appeals about a decision to end criminal proceedings (including
an end to criminal prosecution). Here, again, the victim must file the appeal within
ten days after the decision has been received (Section 392.1 of the KPL), and the ap-
peal must be reviewed in 10 or, in exceptional cases, 30 days’ time. In order to en-
sure the more effective utilisation of such rights, victims have the right to study the
relevant case file.
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Victims also have the right to appeal court rulings on ending the procedure or
the final ruling in the criminal case. At the same time, however, an appeal which is
aimed at convicting someone who has been exonerated by the first-level court can be
filed only with the support of the relevant prosecutor.

All of this means that Latvian law includes minimal standards prescribed by the
Directive when it comes to the rights of the victim in relation to launching the pro-
cedure and to requesting that a decision not to engage in criminal prosecution be
appealed. The law provides victims with broad opportunities to file petitions related
to the launching of criminal proceedings, as well as appeals of decisions not to do so
or to suspend proceedings that have already begun. At the same time, it is likely that
there should be more precise regulations about providing a written confirmation of
receiving the aforementioned documents. There must also be a more thorough as-
surance of the availability and quality of translations and translator services.

3 Theright of victims to submit evidence

The right of victims to submit evidence is regulated in the Directive as a part
of the “right to be heard.” The rules are included in the chapter on participation
in criminal proceedings, and this includes the right of the victim to submit evi-
dence and to provide witness testimony during a trial. This article of the Directive
is quite laconic, only saying that victims can testify in criminal proceedings and
submit evidence, adding that if children are to be heard, then sufficient attention
must be devoted to their age and level of maturity. Procedural rules are left to the
discretion of the member states. In Latvia the right of victims to participate in evi-
dentiary processes is fully in line with the Directive’s standards. The victim must
be seen as a subject and a source of evidence. When it comes to victims being sub-
jects of evidence, they have the right to ask for investigation and other activities,
take part in the review of the case, express their views about each issue at hand,
including the identification, examination, etc., or evidence, take part in each court
hearing which deals with direct or oral evidence, submit applications, take part in
court proceedings, and otherwise actively contribute to the evidentiary process.
This applies only to those victims who are ready and willing to do so. When it
comes to victims as sources of evidence, Latvian legal norms clearly state that they
have the right to testify and to submit evidence in other ways. At the same time,
victims are obliged to do this, and the refusal to comply can lead to unfavourable
consequences. Victims can only refuse to testify against themselves and their rela-
tives, which means spouses, parents, grandparents, children, grandchildren, sib-
lings, as well as anyone with whom the relevant individual lives or with whom he
or she shares a joint property. Criminal charges can be filed against people who re-
fuse to testify or submit evidence without justification, who knowingly submit false
evidence, or who file fraudulent documents when asking for the launch of criminal
proceedings.'?

The main method of obtaining evidence from victims is interrogation, and this
process is basically regulated by the same rules which apply to witnesses. The rules
are fairly generalised, and they are the same for victims and witnesses who are to
be interrogated. The only exceptions relate to juvenile victims, for whom a short-
er period of interrogation is enshrined in the law. Juveniles can be interrogated
with the involvement of a specialist, and they also enjoy several other procedural
guarantees.
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4 The right of victims to protection

Chapter 4 of the Directive addresses the victims’ right to protection. This relates
to the general rights to protection (Article 18), the right to avoid contacts between
the victim and the defendant (Article 19), the right to protection during criminal
investigations (Article 20), the right to protection of the victim’s private life (Article
21), an individual evaluation of each victim (Article 22), and steps to be taken in
relation to victims who require particular protection (Articles 23-24). Here it must
be noted that regulations relevant to the protection of victims are scattered through
several sections of the KPL, mostly at the level of basic principles of criminal pro-
cedure. In some cases this relates to the norms that are devoted to specific aspects
of criminal procedure. Among the general rules, we can look at the fundamental
principle of guaranteeing human rights that is enshrined in the KPL and states that
the criminal procedure must always take into account the internationally recognised
human rights, never permitting unjustified obligations related to criminal proce-
dure or any incommensurate intervention into the person’s private life (Section 12 of
the KPL). General rules about interrogations (Section 139 of the KPL) that relate to
people who are taking part in investigations ban violence, threats, lies, or any other
unlawful or amoral activities. The rules also ban anything that endangers the indi-
vidual’s health or life or damages his or her dignity. Investigations which require the
individual to strip down must involve an investigator of the same gender, the excep-
tion being medical personnel.

Section 24 of the KPL includes fundamental principles about the protection of
the individual and his or her property. The rules state that when people face threats
because they are fulfilling their obligations in relation to criminal procedure, they
have the right to demand that the handler of the process takes all of the steps de-
fined by law to protect themselves and their property.

Special procedural protection for victims can be applied in those cases where
the victim is experiencing serious threats (Chapter 17 of the KPL). This can apply to
victims who are testifying or have testified in a criminal procedure that is related to
serious or particularly serious crimes, to juveniles who testify in relation to specific
types of crimes, as well as to other people whose endangerment can influence the
testimony that they provide. When people are declared to be subject to special pro-
cedural protection, the process involves specifics at the pre-trial level and at court.
Technologies can be used, for instance, which make it impossible to identify the
protected person, closed court hearings can be held, etc.

As noted, the KPL does not address the individual evaluation of victims, which
means that procedures can be adapted for the needs of each victim. Specific rules
only apply to a certain set of juveniles, as well as to those people who receive special
procedural protection. Without more specific mechanisms to protect victims, the
practical protection of each victim depends on the relevant official’s professionalism
and responsibility in the criminal procedure. Of particular importance here is the
will and ability of actual employees to act properly in each specific situation when it
comes to the fundamental principles of criminal procedure. They must understand,
for instance, that the number of interrogations and medical examinations is directly
linked to the fundamental requirements of criminal procedure — such processes
must not, without reason, intervene into the individual’s private life. When deter-
mining the content of investigatory work, specialists must remember the need to
protect the life, health, dignity, respect and inviolability of the individual, as well as
the other rights which are granted to the person.
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5 The right of victims to legal assistance

The right to legal assistance is enshrined in Article 13 of the Directive, and the
rules are fairly general. Victims must have access to legal assistance if they have the
status of a participant in criminal procedure, but the specific rules about this are left
at the discretion of the member states. Latvia fully complies with this requirement
of the Directive. The right to legal assistance rests with every person irrespective of
whether he or she is or is not a “party” (i.e., an active participant) in criminal proce-
dure. Accordingly, the right to legal assistance rests with people who have formally
been declared as victims, as well as with actual victims who have not wished to re-
ceive that status. When it comes to victims who participate in criminal procedure,
an overall principle is that the victim or his or her representative can seek the help of
a lawyer in order to guarantee the relevant rights (Section 97 of the KPL). It must be
noted that the lawyer can also represent the victim (Article 104 of the KPL). When
it comes to the general differences between these statuses, a lawyer offers legal assis-
tance to the individual and provides explanations, recommendations, etc., that are
of a legal nature, while a legal representative replaces the victim in pursuit of the
relevant rights. It must also be noted that in line with Article 104 of the KPL, if the
protection of the rights and interests of juveniles is encumbered or not guaranteed,
or if the juvenile’s so-called legal representatives submit a relevant request, then the
handler of the process must take a decision on hiring a lawyer to represent the juve-
nile victim. In exceptional cases in which it is otherwise not possible to ensure the
protection of the person’s rights and interests in criminal procedure, the handler of
the process must take a decision to bring in a lawyer to represent a victim who is
an impoverished or poor adult. In such cases the state pays for the legal assistance
and covers the relevant costs. Rules about this process are defined by the Cabinet of
Ministers.

6 The right of victims to receive compensation

The right of victims to receive compensation relate to three permanent rights for
victims - the right to recover property, the right to receive compensation, and the
right to receive compensation for losses incurred as a result of taking part in crimi-
nal procedure.

The right to recover property is enshrined in Article 15 of the Directive. The
rules state that property that has been recovered during criminal procedure must
immediately be returned to the victim unless it is needed to ensure the success of
the procedure. Rules about this process are left to be defined by each member state.

The KPL addresses the return of property to victims. Property that has been lost
because of theft, robbery, fraud, etc., is seen as criminally obtained property in the
eyes of the KPL. There are two things that can be done with criminally obtained
property — either it is returned to the victim or it is confiscated on behalf of the
state. If the property has been declared to have been criminally obtained, the first is-
sue relates to whether it must be returned to the owner. If not, then it can be confis-
cated. Section 356 of the KPL stipulates that the declaration that property has been
obtained criminally can be approved by a court or prosecutor when the decision is
taken to end criminal proceedings or during the pre-trial proceedings. Property can
be declared to be criminally obtained during a pre-trial or unfinished procedure by
a district (city) court via a particular procedural process (involving criminally ob-
tained property) if the handler of the process has a sufficient evidence to show that
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the property is of a criminal origin or has been involved in a criminal offence. The
decision can also be taken by the handler of the process if during criminal proce-
dure it has been found that the property is in the hands of the suspect, defendant or
a third party and has been confiscated. This must be a property declared to be lost
by its owner or legal manager. Once it is found, the owner or legal manager must
prove his or her rights to the property so as to eliminate any sensible doubts about
the matter.

It must also be noted that in accordance with Section 357 of the KPL, the prop-
erty is returned to its owner or legal manager on the basis provided by the handler
of the procedure, but only once the property is no longer necessary in relation to the
goals of the procedure.

Chapter 12 of the KPL refers to the use of material evidence and documents. The
rules prescribe that the property obtained during an investigation can be returned
to the owner in return for a signature of receipt if it is found that the property is not
of an evidentiary importance or if the necessary investigation has been completed,
and the return of the property to the owner or manager will not hinder the ongoing
procedure.

Requirements set down in the Directive regarding the return of a property to
its owners are generally in place in Latvia, though there may be certain timeliness
issues. Actions with criminally obtained property at this time are not regulated
in a single and homogeneous manner, which means that there can be overlaps or
disagreements about this. Earlier publications provide a discussion of this matter in
greater detail."?

When it comes to compensation as such, Article 16 of the Directive states that
the member states must ensure that victims in criminal procedure have the right to
a decision on compensation from the criminal in a timely way, unless the laws of the
relevant country state that the decision must be taken in another manner. Member
states must also take steps to encourage criminals to pay appropriate compensation
to victims. The KPL states that compensation is an element in the fair resolution of
criminal and legal relations. Section 22 regulates the right to compensation for dam-
ages, stating that the person who has suffered harm because of a criminal offence
has guarantees to demand and receive moral and material compensation in relation
to moral offences, physical suffering, or property losses. Section 26 of the KPL pre-
scribes, how people apply for compensation, how the request is reviewed, how the
decision is made, etc. The legal norms in this section define compensation and the
content of the applications for obtaining it. They also regulate the procedure of sub-
mitting applications, the scope of compensation, and the people who can be obliged
to pay a compensation. Without discussing these norms in detail, it can be said that
the essence of a compensation is that the criminal (or, in some cases, other persons)
must pay a specific sum of compensation to the victim in return for damages. This
compensation must be paid voluntarily or on the basis of a court order. This means
that the Directive’s requirements about the existence of a compensation mechanism
are fulfilled in Latvia. When it comes to the fact that the member states must facili-
tate ways of encouraging criminals to voluntarily pay compensation, it has to be said
that the KPL includes several norms which indirectly contribute to this end. For in-
stance, this issue is important when making decisions about the possibility of apply-
ing simplified forms of criminal procedure. It must be mentioned that a person can
be exempted from a criminal liability on the basis of a settlement only if the guilty
party has fully paid compensation for all harm or damages that have been caused by
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the criminal offence (Sections 379.1.2 of the KPL and Section 58.2 of the Criminal
Law). An agreement on compensation for harm that has been caused is a mandatory
prerequisite for reaching agreement in this regard (Section 437 of the KPL).

When it comes to the third right related to “compensation” for victims - the
right to receive compensation for the expenses incurred because of participation
in the criminal procedure, these rights are enshrined in Article 14 of the Directive,
which states that the victims who take part in criminal procedure must be able to
receive a compensation for expenses that they incurred because of their active par-
ticipation therein. The procedure for such compensation is determined by the mem-
ber states. The KPL says that the procedural costs relate to the sums that are paid
out to victims so that they can cover travel expenses related to visiting the location
where the procedure is taking place to enable their return home, paying for accom-
modation and covering the costs which victims receive as an average wage during
the period of time when they are not at work because of their participation in the
procedure (Section 367 of the KPL). The relevant processes and the amount of com-
pensation are dictated by Cabinet of Ministers regulations on the procedure and
scope of compensation for expenditures related to criminal procedure.'*

It must be said that the norms in the KPL fully meet these requirements of the
Directive. At the same time, however, a more effective approach to this process
could be achieved. When it comes to the right to receive compensation for expendi-
tures incurred during participation in criminal procedure, this should be stated as
one of the general principles related to the victims’ rights.

7 The criminal procedure status of victims who are not residents
of Latvia

Article 17 of the Directive addresses the special status of victims who are resi-
dents of other member states. Among other things, the Directive states that the
member states must be particularly prepared to receive testimony from the victim
as soon as a criminal offence has occurred, also stating that videoconferencing and
teleconferencing must be used as much as possible. The member states must also
ensure that people can submit petitions related to criminal procedure in their own
country if that is not possible or if, in some cases, the person does not want to do so
in the country where the criminal offence occurred.

When it comes to these norms in the KPL, it has to be said that in terms of so-
called local procedural regulations, the KPL does not contain specific instructions
as to what is to be done if the victim lives in another country. This means that if it is
necessary to obtain information or evidence from victims, international co-opera-
tion legal norms are put into place in relation to assistance in conducting procedural
operations (Chapter 18 of the KPL). This includes, among other things, procedural
activities which involve technologies. It is recognised that the evidence obtained as a
result of criminal and legal co-operation in accordance with criminal procedures in
another country is comparable to the evidence that is obtained in accordance with
the law itself (Section 676 of the KPL).

It must also be noted that the KPL does not directly include the instruction from
the Directive about the immediate interrogation of the victim. Here it must be noted
that interrogation of victims is seen as an initial and immediate investigatory pro-
cess, but the people who implement it often treat the issue with insufficient care and
with too much formality. This creates the need for a repeated interrogation of the
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victim in a more detailed and precise manner. Furthermore, one cannot disregard
the fact that victims from abroad probably do not speak Latvian, and there may also
be problems in finding high-quality translation services in a timely manner.

Summary

When it comes to the norms set down in the Criminal Procedure Law of Latvia,
as viewed through the prism of the minimal standards of the EU, several conclu-
sions can be made:

o Full implementation of the minimal standards in the Directive that relate to the
rights of victims will mean a new development in the criminal and procedural
protection of the victims’ rights in Latvia.

« Since victims in Latvia are considered to be active participants in criminal pro-
cedure - people who already have extensive procedural authority — in many
cases this substantially exceeds the minimal requirements that are enshrined in
the Directive.

o As the Directive applies to every victim of every criminal offence irrespective of
whether the person has been declared to be a victim by virtue of a special deci-
sion by the handler of the process, the need for improvements of Criminal Proce-
dure Law norms relates to the implementation of the victim’s status in a precise
manner.

 This does not, however, mean that it is necessary to reject the position of victims
as active participants in criminal procedure, as it is stated in current norms of
Criminal Procedure Law. This status can presumably be preserved, and the same
is true of the status pertaining to an actual victim of a criminal offence, if the
separation between these two statuses is drawn so as to regulate them with a suf-
ficient precision. The status of a victim as an active participant in criminal proce-
dure after that victim is specifically declared to have been a victim would enable
an effective determination and identification of situations in which the actual vic-
tim has or has not wanted to take active part in criminal procedure. This, in turn,
would create a mechanism that would ensure that those victims who wish to take
active part in criminal procedure can do so, while those who do not wish to do so
are not involved in the procedures in an unjustified and unnecessary manner.

o Reviewing the extent to which Latvia satisfies the minimal standards of the Di-
rective that apply to victims’ rights, one can conclude that, in most cases, Crimi-
nal Procedure Law norms include the relevant criminal procedure guarantees,
though in some cases they must be made more precise or supplemented.

o Thus, for instance, the Criminal Procedure Law already ensures the right to ap-
peal a decision to refuse to launch or continue criminal proceedings, the right to
translation and legal services, the right to recover properties, the right to receive
compensation, the right to receive compensation for expenses that have been in-
curred during the procedure, etc.

o There is a need for comparatively minimal specifications and supplements in
terms of a few minimal requirements - the right, for instance, of victims to be
informed if the defendant is released from prison, the right to choose a “com-
panion” during the first contact with the relevant institutions, the right to receive
written confirmation from the relevant institutions about receiving the petition
to launch criminal proceedings, etc.

o It can be expected that the major changes will relate to the introduction of an
individualised approach toward each victim in the Criminal Procedure Law.
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First and foremost, this has to do with the need to introduce an individualised
evaluation of victims. This individualised evaluation must be at the foundation
of the application of individualised procedures, which includes a complex view
of the entire criminal procedures’ scope that relates to victims and their involve-
ment therein. Procedures that are adapted in this manner include the specifics of
investigatory operations as well as a whole series of practical aspects — ensuring
“understandable” language, identifying the necessary forms of protection, etc.

o Allin all, the determined changes in the Criminal Procedure Law cannot be seen
as fundamental and they will not change the conceptions of victims and their
rights. The Criminal Procedure Law will have to be supplemented with several
norms which increase procedural guarantees for victims or groups of victims,
but the view of Criminal Procedure Law norms through the prism of minimal
standards that are enshrined in the Directive does not reveal strong incompat-
ibilities; only comparatively small improvements are required.

» In conclusion, the greatest changes can be anticipated in the practical implemen-
tation of criminal procedure and in the area of support and protection for vic-
tims outside of criminal procedure as such. It is specifically from this perspective
that the views about the protection of victims must become significantly differ-
ent in order to satisfy the requirements of the Directive.
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Introduction

Although Latvian historians have written many papers over the past decades
about the events of the World War II and analyzed the consequences of those events,
the fact that this relatively short period of time has not been sufficiently studied de-
spite its saturation with radical and essential changes. There have been only a few
publications from law historians which have evaluated the reforms which occupying
powers made to the laws of Latvia during the World War I1.! This is a very broad
topic, since over the course of five years the governing ideology was changed several
times. This meant the transformation of the entire judicial system, and so this paper
is focused only on the transformation of the notarial system in Latvia during the
World War II. Before the war, Latvia had the so-called Latin type of notary services,
with notaries belonging to the judicial branch of government and being compara-
ble to government officials. However, according to this model, the notaries were not
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civil servants, but self-employed. This model was established by a decree in France
on September 29, 1791, introducing a unified model for notary services in the entire
country.? During the course of the 19" century, the French or Latin type notarial
system was adapted in most of the continental Europe.’

The Latin type notarial system was established by the Russian Empire in ac-
cordance with new regulations that were approved on April 14, 1866 (Bpemernoe
nonoxenue o Homapuanvroii yacmu).* In Latvia the new rules were implemented on
July 9, 1889, as a part of a broader set of reforms in the judicial system. After the
establishment of the Republic of Latvia the principles of notary operations and their
organisation did not change much. On December 6, 1918, the People’s Council of
the Republic of Latvia approved temporary regulations on Latvian courts and court
proceedings. The courts and related institutions continued to use the local and Rus-
sian laws that had prevailed until October 24, 1917.° Until the coup of May 15, 1934,
the Republic of Latvia was a democratic country in which the rule of law prevailed.
Notaries observed the principles of objectivity, neutrality, lawfulness and equality in
their work, as required in the Constitution, various laws, and the notaries’ code of
ethics. A new law on notaries that was adopted on December 14, 1937, was passed in
an authoritarian country, but it did not reject the Latin type traditions that had tak-
en root in Latvia, preserving the principles which notaries in Latvia had observed
before. Rules concerning notaries, however, were focused on the approval of experi-
enced and educated people as notaries without any thought given to their origins.®

The Republic of Latvia was occupied by the Union of Soviet Socialist Republics
(USSR) in the summer of 1940.” Soviet law was introduced in the country. One year
later, on June 22, 1941, the Soviet occupation was replaced by the Nazi German oc-
cupation, and at least in parts of Latvia it remained until the very end of the war.®
The Nazis insisted that they would reinstate the laws of the Republic of Latvia, but
that was not done because Nazi ideology and the war did much to adjust laws and
the judicial system.” Socialist law, in turn, was reinstated in Latvia just as soon as the
Soviets reoccupied the country. Between 1944 and 1946, Soviet law was reinstated
under conditions of war and thereafter, and the operations of military and civilian
institutions were also restarted.’

The occupying powers of the World War II introduced substantial changes in the
organisation and operations of notary institutions, because the occupants reviewed
fundamental aspects of the judicial system such as objectivity, neutrality, lawfulness,
and the equality of all individuals before the law. Each of the powers implemented
its own ideology and its own ideas about enemies of the people. The author will ad-
dress the way in which the values of the occupying powers have influenced the or-
ganisation and operations of notary institutions.

1 Restructuring of notary institutions during the Soviet occupation
(1940-1941)

The Republic of Latvia was occupied on June 17, 1940, but sworn notaries did not
lose their jobs immediately. It took approximately six months before the occupying
power was “legitimated”"! and established by incorporating Latvia into the USSR as
one of its Soviet republics.'? Only at that point the reforms to courts and the judicial
system took place. First of all, some laws deriving from the Russian Federation So-
viet Socialist Republic (KPFSR) were implemented. This was done via a decree from
the Presidium of the Supreme Council of the USSR on November 26, 1940, “On the
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Temporary Application of the Criminal, Civil and Labour Laws of the KPFSR in the
Lithuanian, Latvian and Estonian Soviet Republics.”!?

Sworn notaries continued their work until the end of 1940. On December 13 of
that year, the People’s Commissar for Judicial Affairs of the Latvian Soviet Socialist
Republic (Latvian SSR) issued the Instruction No. 176 to the effect that all notaries
were being dismissed as of January 1, 1941. Ironically, this instruction was in line with
the 1937 law on notaries, because the law stipulated that notaries were hired and fired
by the Minister of Justice."* At that moment, there were 58 notary offices in Latvia.”

Decision No. 704 of the Council of People’s Commissars of the Latvian SSR de-
clared that as of January 1, 1941, new regulations about the state notarial system of
the Latvian SSR would be in place. All laws and regulations which did not satisfy the
new requirements were declared null and void, and on March 4, 1941, the instruc-
tions in relation to the issue were released by the People’s Commissar for Judicial
Affairs of the Latvian SSR.!¢

Although limitations on the work of notaries, the way in which notaries were ap-
pointed, and the competence of such individuals were all fairly similar to the law
on notaries, the Soviet system of notaries differed from the Latin-type notarial sys-
tem that was accepted in Europe. Notaries in the Soviet system lost their independ-
ence and in practice the new rules concerning their work were based on the ideas of
Marxism and Leninism.

At the time when Latvia was occupied, the Soviet state had already undergone a
certain amount of evolution. Soviet Russia was the “pioneer” and “flagship” of the
Soviet law establishment. That was the reason why, in the territories that were oc-
cupied during the World War II, only certain laws from the KPFSR took effect at
first. Later, special “local” laws were adopted. In some cases they spoke to small lo-
cal specifics, but in general terms they were based on the KPFSR model. Like other
governmental and judicial institutions, the notarial system in the Latvian SSR was
established on the basis of examples from the KPFSR. This was done via new regula-
tions on the state notarial system of the Latvian SSR, as adopted on December 16,
1940. The regulations lost force on November 20, 1946, when the Council of Min-
isters of the Latvian SSR approved Decision No. 958, “Regulations on the State No-
tarial system of the Latvian SSR.” It, in turn, was replaced by a new law on the
Soviet republic’s notarial system that was approved by the Council of Ministers on
December 9, 1955.'8

In 1940, the governmental notarial system of the KPFSR had experienced nearly
a quarter-century of the genesis and evolution of its spirit. After the Bolshevik coup
on October 25, 1917, the entire tsarist judicial system was completely dismantled.”
This related to the belief among those who had taken power that a new phase in
the lives of people would begin in the wake of the revolution - no exploitation, and
therefore — no rights or forced structures from the government. The new Soviet re-
gime was initially meant to deny the previous regime, because it was believed that
“the proletariat cannot utilise the machinery of a bourgeois country. A socialist revo-
lution must break that machine.”*°

One consequence of the revolution was that Russia’s statehood underwent fun-
damental transformations. Its goal was to set up a society in which there would be
no state and no rights, because Communism would be achieved. Since Communism
could not be achieved instantly, however, a socialist state was set up to achieve it
and to bring communist ideals to life in the society. The socialist state was given
much power, because its job was to fight against domestic and foreign enemies.*!
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The restructuring led to the establishment of the Soviet state and its laws. The Soviet
state notarial system was fully established between 1917 and 1922.%

On November 22, 1917, the All-Russian Central Executive Committee approved
Decree No. 1, “On the Judicial System,” thus liquidating the entire existing judi-
cial system.?® After the Bolshevik coup, all of the values that had governed Russian
previously were revisited. This included families and properties — an area in which
stability was partly guaranteed by the notarial system. Decrees in 1918 repealed the
right of private real estate ownership, and people were no longer allowed to present,
sell or inherit it.** The People’s Commissar for Justice, Dmitry Kurskiy (1874-1932)
wrote a letter to accompany a draft civil process code to say that “under the so-called
war Communism circumstances, civil case turnover has almost completely disap-
peared”.* Obligation rights only related to alimentation demands, the distribution
of family properties, and everyday transactions such as purchase-sale, bartering, etc.
These areas, too, were limited.

On February 3, 1918, the People’s Council of Commissars (TKP) issued Decree
No. 2 “On the Judicial System,” specifying that notaries would handle notary func-
tions. A law on the notarial system that had been issued in 1866 was declared null
and void, and it was replaced by temporary regulations concerning notary institu-
tions related to committees of people’s deputies. The TKP also issued instructions
regarding the operations of notary institutions.”® Sworn notaries were replaced by
people’s notaries who were a part of local councils.

Late in 1918 it was suggested that the notarial system should be shut down al-
together, but by February 1919, it was decided to preserve it after all. Notaries were
part of the judicial investigation departments of cities and of local people’s courts in
rural areas.” It can be said that the notarial system of tsarist Russia was terminated
between 1917 and 1921, because the old system of the Russian Empire was entirely
dismantled.

The Soviet Union quickly introduced new economic policies aimed at recovery of
the destroyed Soviet economy. A particular attention was devoted to the security of
transactions and to the notarial system in this regard. A decree issued in March 21,
1921, “On Replacing Tax Revenues from Food and Natural Resources with a Natural
Tax,” allowed farmers to sell their produce in market, thus partly reinstating private
retailing and private capital in trade and manufacturing.”® This meant gradual res-
toration of civil law practices. The economic situation in the country became more
stable.

On October 4, 1922, the Soviet government approved a law on notary services
in the Russian SSR.?° Prior to this, the government published theses about the no-
tarial system, emphasising that the system was necessary to enable the government
to monitor aspects of civil law, particularly in those cases where a government in-
stitution was one of the parties in a case. The public and legal nature of the Soviet
notarial system was particularly emphasised, thus explaining the difference between
the Soviet system and the notarial system abroad: “The notary is a government offi-
cial who is paid by the state. The notary works to guarantee socialist rights.”*® This law
completely organised the Soviet notarial system. In the Latin notarial system, nota-
ries enjoy the typical freedom and independence of judicial officials. Clients pay for
the work of notaries in accordance with state-set fees. Soviet notaries, in turn, were
part of the national system.’! Notaries were paid by the state, but their status was
that of civil servants. The job of a notary lost its previous prestige and importance in
the Soviet state.
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In accordance with the 1922 law, notaries were appointed by the presidiums of
the People’s Legal Councils of the various districts of Russia. The job was open to
people with suffrage rights, i.e., those who were not limited in terms of their po-
litical rights.*? The appropriateness of individuals for the post of a notary had previ-
ously been evaluated on the basis of their citizenship, qualifications and obedience
before the law.** Now, however, other criteria were in place. Not all citizens could be
hired for state jobs, because some of them were seen as enemies of the people and
were limited in their rights.** This was clearly seen in the first declarations approved
by the new regime. On January 12, 1918, for instance, the 3¢ All-Russian Plenary
Session of Workers’, Soldiers’ and Peasants’ Councils declared that “those who en-
gage in exploitation have no role in any of the country’s organs of power. Power must
fully belong to the working people”.’> One’s status as a member of the community
of working people depended on one’s employment and lineage (the employment of
one’s parents), and this was true also when it came to selecting candidates for no-
tary jobs. The 1922 law made it clear that the most important element in evaluat-
ing candidates for such jobs was the person’s lineage and his or her belonging to the
working people. Only those candidates who satisfied the criteria were further evalu-
ated in terms of their knowledge and their experience.*® Candidates had to pass a
test to prove their knowledge about notary issues. The People’s Justice Commissar
approved a programme for the testing process. Late in 1922, a provincial court in
Moscow established the first courses to train notaries, and people who were loyal
to the new regime learned the fundamentals of politics, as well as of material and
procedural law.?”

Soviet law on the notarial system spoke to instances in which notarial func-
tions could be handled by other government officials - judges and local government
representatives.*®

The Soviet notarial system was characterised by its dual linkage to the Ministry
of Justice and the court, as inherited from the Russian Empire.*” Notaries had lim-
ited opportunities to merge several jobs. They were allowed to work as pedagogues
and to be elected to office. The right to be elected to offices in state and local gov-
ernment systems was contrary to the principle of a separation of powers, as well as
the Latin-type order of notarial systems. Basically, Soviet notaries preserved their
traditional functions:

1) Preparing notarial documents under circumstances provided for by law;

2) Notarisation of contracts if required to do so by law;

3) Notarisation of contracts if not required to do so by law, but desired by the

parties;

4) Preparation of documents from notarial books and registers;

5) Storage of documents.*’

Other functions were also assigned to notaries that had previously been handled
by different institutions.*' These included the issuance of confirmation about citi-
zens who were lost without a trace or had died, confirmation that citizens were alive,
and transfer of announcements from citizens and institutions to other citizens and
institutions.*?

During the period before Latvia’s occupation, the original 1922 law on the no-
tarial system was replaced with several new versions:

1) The August 24, 1923, the law on the state notarial system, which was almost

the same as the previous edition apart from a few precisions of norms so that
they would be in line with the new Code of Civil Process;*
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2) The October 4, 1926, the law on the state notarial system of the Russian SSR
was linked to the establishment of a federative country and to a decision tak-
en by the Soviet Commissar on People’s Council on May 14, 1926, on the fun-
damental principles of organising the state notarial system. Local councils of
people’s deputies appointed notaries on the basis of recommendations from a
court. The law also expanded the competence of notaries;**

3) The July 20, 1930, Russian SSR law on the state notarial system,* which in-
volved a revision of the previous law so as to specify changes in civil and civil
procedure laws.*

The new versions of the law did not implement any essential changes in the or-
ganisation of the work of notaries or their jobs, instead expanding the competence
of notaries. All of the republics of the Soviet Union, except for the Ukrainian SSR,
introduced the model of notary services that was created in the Russian SSR. When
new regulations on the Soviet Latvian state notarial system were drafted in 1940, the
Soviet Russian, law on the state notarial system issued on July 20, 1930, was used as
a foundation for the work.*’

Early in 1941, 47 state notary offices were established in the Latvian SSR. They
employed 188 people, among whom 47 were notaries. Former notaries (19), former
judges (5), former employees of the Land Book (4), former notary assistants and
secretaries (17) and other people were appointed to office. Of them, 13 had a higher
education in the law, one had taken a three-month course on the law, three had vari-
ous higher education, 27 had a secondary education, and three had an elementary
education. Much attention was devoted to the caste of each candidate, looking to
see whether he or she was a member of the working people or an exploiter. The job
was not open to people whose ancestors were “exploiters” or their “running dogs.”
Neither was it open to people who were not politically trustworthy because they had
been politically active in the Republic of Latvia. Active social and political employ-
ees from the period of Latvian independence were dismissed if they were notaries.*
The notaries who were approved in 1941 were declared to be good in that they satis-
fied Soviet criteria about Soviet citizens. Of these people, 20 were working people,
15 were farmers, three were craftspeople, and nine were servants. These data were
presented to the Justice Commissar, Andrejs Jablonskis (1880-1951) by the director
of the Notary Division, Radolfs Velde, in early 1941.*°

The restructuring of the entire state apparatus occurred in a methodical way
which involved an understanding of mission and ideological values, because the
Russian SSR had already developed experience in terms of establishing a socialist
system of law. The Soviet notarial system reflected the legal relations and ideological
positions of the society of the day, and this significantly differed from the previous
system. Regulations about the system directly reflected the limits on civil law trans-
actions (banning people from exploiting others, i.e., hiring salaried workers and re-
moving manufacturing resources from the civil law system). Private ownership was
limited, properties which the Soviet state considered to be manufacturing resources
(land first and foremost) were nationalised,” the concept of “private property” was
replaced with the idea of “personal property”, public law dominated over private
law,! the state monopolised all areas of public relations (with notaries being salaried
civil servants), the party took on a controlling role in all areas of public life, and
there was only one proper world view that was rooted in Marxism-Leninism (those
who took tests to become notaries had to answer political and ideological questions).
Soviet doctrine did not distinguish between the private and the public law, feeling
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that all rights were of equal public importance. State property hegemony and the
regulation of economic life with national economic planning processes dictated the
fact that imperative norms in the Soviet Union dominated over dispositive norms.>
Of essential importance here is the fact that the Soviet state, as opposed to a demo-
cratic one in which the rule of law prevailed, did not believe that all people were
equal and had equal rights. Soviet ideology stated that those who were seen as en-
emies of the working people could face limitations of their rights> and were subject
to repressions.

2 Restructuring of notary services during the Nazi occupation
(1941-1945)

The Soviet occupation in Latvia was replaced by a Nazi German occupation from
1941 until 1945. Although Latvian law was formally reinstituted during this period,
several major amendments were made to it.>* The amendments were based on Nazi
ideology. Germany’s intentions in Latvia were precisely marked out by Reichsminis-
ter Alfred Ernst Rosenberg (1892-1946), who wrote: “Estonia, Latvia and Lithuania
must become a German protectorate so that these territories can later be turned into
components of Greater Germany. Racially appropriate elements shall be Germanised
and colonised with the representatives of the German race, while undesirable elements
shall be destroyed.”>

The occupied Republic of Latvia was turned into one general district that was di-
vided into the Liepaja, Jelgava, Valmiera, Daugavpils and Riga rural region commis-
sariats. The city of Riga was a separate unit of governance. Although instructions
on a civilian system of governance had been issued, military governance remained
in place in Latvia between June and August of 1941. The Germans established a
branched structure of governance in Latvia, with a great many civil servants, police
and gestapo officers, constables, gendarmes and representatives of the Wehrmacht.
Accordingly, a great many German civil servants worked in Latvia. Historian An-
tonijs Zunda wrote that “there were several reasons for this. First of all, many Ger-
man institutions were established here in relation to the planned colonisation of the
Baltic States. Secondly, Germans themselves wanted to live in the Baltic provinces, be-
cause the level of material supplies was better here than in Germany. Many joined the
civil service because that allowed them to avoid military service.”® The historian goes
on to emphasise the fact that “an exaggerated bureaucratic apparatus was typical not
only of the Soviet, but also the Nazi occupation regime.”” All instructions and rules
were published in Latvian and German, but if there were differences in the texts, the
official version was the German one.>®

The German regime reinstated the notarial system of the Republic of Latvia.
The general commissioner of Latvia, Otto-Heinrich Drechsler (1895-1945), issued a
decree in this regard on October 15, 1941: “I declared that notaries would reinstate
their operations in the territory of the independent Latvian state as soon as I approved
them. Laws had to be implemented that were in force on June 17, 1940. Sections 37, 60,
62 and 76.5 of the December 14, 1937, law on notaries are null and void. I have taken
over the rights which the law awarded to the justice minister.”> It is important here
that the notary law that was approved during the authoritarian period of govern-
ance in Latvia, with the Minister of Justice having an influence on the notarial sys-
tem, served the interests of the Nazi occupants, because enabled allowing the gen-
eral commissioner to assume control over notaries by taking over “the rights of the
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justice minister.” Although the operations of notaries were reinstated in accordance
with the 1937 law, there were fundamental alterations in regulations that related to
notarial acts and books, their organisation and their storage. The decree stated that
“Notarial acts and books which apply to:

1. Confirmation of heirs;
Protection of inheritance;
Proclamation of someone being lost without a trace or dead;
Mortgaging of buildings;
Executive acts on the basis of documents shall be transferred immediately inso-
far as that has not yet happened to the relevant judicial institutions.”® Because
of these amendments, notaries lost much of their independence and sover-
eignty.

On March 13, 1942, a decree was issued on the temporary operations of local ju-
dicial institutions in the Latvian general district. The decree set out foundations for
the appointment of judges as well as prosecutors, investigatory judges, commanders
of places of incarceration, notaries, attorneys and private attorneys.® Section 4.1 of
the decree stated that all people involved in the judicial systems including judges,
“shall be presented by the general director of the Judicial Board to the general com-
missioner for approval.”®* Section 8.1 stated that “local courts shall begin their opera-
tions in civil cases, particularly civil disputes, insofar as their authority reaches.” Al-
though the operations of courts were restored, the handling of public registers was
suspended until new rules about them could be put in place.®*

It was only on June 13, 1942, that the new rules were approved on the rights and
activities that were in force in the general district of Latvia in terms of rulings and
decisions.®® The new rules affirmed the existing German tactic of leaving “the rights
of the independent Latvian state” in place insofar as this was not in violation of Nazi
ideology and the interests of Germans in Latvia.®

The rules decreed that “as of July 2, 1941, norms that were in force in the inde-
pendent Latvian state until June 17, 1940, are in force in the general district of Latvia
insofar as they:

1. Are not in violation of the taking over of governance by the Great German

state, or

2. Have not been amended or repealed since July 1, 1941 and have not involved

different rules since July 1, 1941.”%
Legal norms that were introduced by the Soviet regime between June 18, 1940,
and July 1, 1941, were nullified. It is of an essential importance here that this applied
not only to the laws but also, in part, to legal transactions. Section 3 of the regula-
tions stated that:
“1. Legal relations emanating from family and inheritance law shall be based on
the norms that were in force as of June 17, 1940, even if these relations were cre-
ated between June 18, 1940, and July 1, 1941;

2. Other legal relations that were created between June 18, 1940, and July 1, 1941,
shall also be considered on the basis of the legal norms that were in force on
June 17, 1940, insofar as the application of Soviet law is in contradiction to
healthy legal emotions.”®

Similar legal regulations applied to court rulings and decisions handed down by
courts during the Soviet era, as well as to decisions taken by Soviet-appointed nota-
ries in relation to wills and heirs.®® This was clearly dictated by the regulations:

Gk L
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“5. § The following rules shall apply to court rulings and decisions, as well as to no-
tary decisions related to the notarisation of wills and heirs, as issued in Latvia
between June 18, 1940, and July 1, 1941:

6. § The following shall be considered null and void:

1. Decisions by Soviet notaries related to the notarisation of wills and heirs,
Soviet court rulings and decisions that amend or overturn Latvian court
rulings and decisions that took force prior to June 18, 1940;

2. Soviet court rulings and decisions that had not yet taken effect as of July 2,
19417

Unlike Soviet ideology, Nazi ideology did not attack the idea of private property.
This meant significant differences in legal regulations, particularly in terms of private
law. This, of course, had an influence on the work of the notarial system. On April 28,
1942, the commissar for the rural district of Riga issued an announcement to own-
ers of nationalised buildings, asking “the former owners of nationalised buildings to
submit requests for the transfer of the said properties to their management and use.””"

The Nazis restored the system of private property, as well as the state-regulated
and controlled traditional private law circulation, insofar as this was possible un-
der conditions of war. However, the Nazi regime also amended laws in a manner
that was alien to the Republic of Latvia, because the equality of residents before the
law and the judicial system was liquidated. People were grouped in accordance with
their lineage. For the Soviet regime, this first of all applied to social class, but the
Nazis divided up the population on the basis of race and “purity of blood.”

Inspired by social Darwinist theories, Adolf Hitler (1889-1945)7* established a na-
tional socialist political concept in which he saw the state as a unified and healthy or-
ganism for the German nation. Representatives of other nations in Greater Germany
were aliens or “guests” who could be used to benefit the Germans or destroyed. Soon
after the Nazis took power, on April 7, 1933, the regime approved a law on the restora-
tion of the professional civil service, which stated that only Aryans were allowed to be
civil servants. Officials who did not satisfy this requirement were sacked.”

The Nazis insisted that Aryans were a “super race” that consisted of Germans
alone. The government took care of racial purity and hygiene, banning people with
several inborn diseases™ from procreating, and also banning mixed marriages.”” On
September 15, 1935, a law to protect the blood and honour of the German nation
was approved, barring people with German or related blood to marry Jews (a Jew
was anyone who had at least one Jewish grandparent).”® Existing marriages could
be nullified, and this involved a system in which prosecutors filed objections before
a court.”” Children who were born in violation of the rules about an unacceptable
marriage were seen as bastards and were known as “hybrids” (Mischling in Ger-
man).”® Although the Nazis primarily attacked Jews, other non-Aryans, “people
with mixed blood”, or people who were married to Jews or in-laws of Jews, faced
limitations on their rights.”

Nazi Germany used the idea of racial purity to try to transform the society. All
sectors of the law, beginning with criminal law and concluding with family law,
were amended in accordance with the new concept. New and ever new laws were ap-
proved. On October 18, 1935, for instance, there was a new law to protect the inborn
health of the German people (Gesetz zum Schutze der Erbgesundheit des deutschen
Volkes).®® These laws represented substantial interference in the private lives of local
residents. These changes affected not just individual laws or sectors of the law, but
the entire system of jurisprudence.



Sanita Osipova. Influence on Latvia’s Notarial system by Occupying Powers during the World War Il 29

In marking out his political positions in 1933, Hitler insisted that only proper
Germans could work as notaries. This racial qualifications for notaries were an en-
tirely new idea in the system.®!

Nazi ideology was implemented in the occupied Latvia in terms of everyday lives
and the law. People in a single territory were subject to different legal relations.®?
This was because on April 27, 1942, a decree was issued on the application of Ger-
man law to German citizens in the occupied Eastern territories. Germans were
subject to the law of Greater Germany, and the occupied territories had a system
of courts and institutions which only worked with Germans.®® First of all, German
courts were established, and the assignment of cases was based not on territorial
or legal principles, but instead on the lineage of the parties. The courts only han-
dled cases in which one or both of the parties were Germans. If there were ques-
tions about this, then the German Supreme Court was asked to rule on the mat-
ter: “Where the nationality of a party to a case creates doubts about whether the case
should be heard by a German or local court, then a ruling shall be handed down by
the German Supreme Court with mandatory effect. The local court shall suspend the
hearing of the case and transfer it to the German Supreme Court via the offices of the
general commissioner.”®* In those Eastern territories that were occupied by the Na-
zis, a German notarial system was established to provide services only to Germans;
in Latvia it took place in 1943.% In reporting on this new situation, the newspaper
Tukuma Zinas reported that “notaries appointed in Germany can be given rescind-
able authority to serve as German notaries in the occupied eastern territories.”%
This meant that most employees of the German notarial system were appointed in
Germany, though there were exceptions which were described in Section 8. § (1) “In
certain cases, German citizens who have not been appointed as notaries in Greater
Germany, but are able to serve as judges, may be appointed as German notaries in the
occupied Eastern territories.”’

Germans themselves were divided into two groups in accordance with their
lineage - the so-called State Germans (Staatsdeutsch) and those who belonged
to the German nation (Volksdeutsch). Baltic Germans in Latvia were in the latter
group. This division was included in the legal norms such as the February 17, 1942
decree to supplement laws related to punitive sanctions in occupied Eastern terri-
tories: “The sentence of death or, under less serious circumstances, a sentence of hard
labour shall be handed down for anyone who engages in violence against a State Ger-
man or a person belonging to the German nation because of that person’s belonging to
the German nation.”%®

The anti-Semitism that was characteristic of the whole Nazi system was also
manifested in the law. Nazi-occupied Latvia limited the right of Jews to choose
their professions. They and their relatives were not allowed, for instance, to work for
courts or related institutions. The aforementioned decree of March 13, 1942, on tem-
porary operations of local judicial institutions in the general district of Latvia stated,
in Section 4.2, that “Jews, hybrid Jews, and persons married to or direct in-laws of
Jews shall be strictly prohibited from any activities at local courts.”®

The right of Jews to a fair trial was also circumscribed. An April 28, 1942, decree
on customs law in the Eastern territories, for instance, stated that “6. § (1) The Reich
commissar of the Eastern territories may temporarily decree that process of appeals,
collection of debts and sanctions can depart from the legal ideas of Greater Germany.
The said shall not be in effect insofar as defendants or petitioners who are not Jews
have the right to demand a court trial in the relevant case.”*°
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Notaries, too, encountered the consequences of Nazi racial policy in terms of
attacks against Jews. Executive regulations about things to be done with Jewish
property in the eastern Reich commissariat were approved on October 14, 1942:
“Section 1. All property of Jewish residents in the eastern Reich commissariat, includ-
ing lawsuits filed by Jews against third parties, shall hereby be seized retroactively to
the date upon which German units occupied the relevant territory.” Section 5 added
that “legal transactions with Jews that have been concluded since the occupation of the
district shall receive the authorisation of the general commissioner or his authorised
institution if they shall be in force. Such authorisation shall be issued only upon de-
mand. The demands shall be filed prior to the deadline of December 31, 1942.”°"

As noted, Nazi Germany formally reinstated laws that were in force in Latvia
prior to the Soviet occupation, however, the occupants made fundamental amend-
ments. The rule of law was ignored in that the approved norms were often retroac-
tive, and there was no more equality before the law and the courts - principles that
were a part of the law in the Republic of Latvia. Extraordinary courts were estab-
lished, and acts which could be in violation of the law were implemented (because,
as noted above, “The Reich commissar of the Eastern territories may temporarily de-
cree that process of appeals, collection of debts and sanctions can depart from the legal
ideas of Greater Germany”).**> All of this created a sense of insecurity when it came
to legal relations. Many of the limitations directly or indirectly affected the notarial
system, too.

Summary

1. Prior to the Soviet occupation of Latvia, the December 14, 1937 law on notaries
was in effect. According to the law, notaries belonged to the judicial system, were
independent in their duties, and were paid for their work by their clients. Quali-
fications for the job of a notary set out the criteria that were related to education,
work experience, age and citizenship. Notaries were banned from holding other
jobs apart from educational work. Latvian notaries were expected to observe the
principles of objectivity, neutrality, lawfulness and equality among individuals.
This was enshrined by law and in the code of ethics of notaries.

2. When the Republic of Latvia was occupied by the Soviet Union during the sum-
mer of 1940, socialist law was implemented there. Regulations about the Soviet
Latvian notarial system that were implemented on December 16, 1940, nullified
the 1937 law, instead setting up a Soviet notarial system on the basis of the one in
the Russian SSR. All of the notaries of the Republic of Latvia were dismissed on
January 1, 1941. The former notaries who “were not enemies of the working peo-
ple” were approved as Soviet Latvian notaries. Of 57 notaries who had worked in
Latvia prior to the Soviet occupation, only 19 were reinstated.

3. The Soviet notarial system differed from Latvia’s model in that the wages of no-
taries were paid by the state and that the independence of notaries in their work
was severely circumscribed. Notaries were granted competence in relation to is-
sues that had previously been handled by other institutions such as courts and
civil servants. Notaries were allowed to hold not just educational jobs, but also
elected office, jobs as court assessors, etc. This violated the principle of separa-
tion of powers. The most essential difference, however, involved the qualifica-
tions of notaries, with new qualifications such as lineage and political correct-
ness becoming more important than the candidate’s experience and knowledge.
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Soviet law ignored the principle of equal rights among people, because some peo-
ple faced limited rights, including the right to work as a notary.

4. The Nazi German occupation replaced the Soviet occupation in Latvia from
1941 until 1945. Although the Nazis insisted that they would reinstate the laws
of independent Latvia, the promise was not fully kept due to Nazi ideology and
the war. The general commissioner of Latvia, Otto-Heinrich Drechsler issued a
decree on October 15, 1941, to reinstate the operations of notaries and the De-
cember 14, 1937 law on notaries, but several sections of the law were declared
null and void. Administrative rules were substantially changed in terms of the
handling and storage of notarial acts and books.

5. The Nazi regime, like the Soviet regime, ignored the principle of equal rights for
everyone, because people were limited on the basis of their lineage. Where the
Soviet regime had considered a person’s lineage first and foremost on the basis
of social class, the Nazis divided people up on the basis of race and “purity of
blood.” This was based on ideology and the social Darwinist theory of an Aryan
“super race” made up of pure-blooded Germans and no one else. People who
were not Aryans - Jews and the Roma, for instance - faced limitations on their
rights, including the right to hold government positions and notary jobs.

6. People in a single territory were subject to various legal relations, because, fol-
lowing the April 27, 1942 decree on the application of German law for German
citizens in the occupied Eastern territories, Germans were subject to the law of
Great Germany, with a system of courts and other institutions in the occupied
territories that only worked with Germans. German courts were established in
early 1942. They handled the cases in which one or both parties were Germans.
A German notarial system was established in 1943 with German notaries pro-
viding services exclusively to German clients.
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Infringement of the inviolability of the home in Russian and German
Criminal codes

Legislation of many countries sets down criminal liability for the encroachment
on one of the main rights of a man - the right to the inviolability of the home. The
legal basis of this right is provided in various international legal documents and in
the national constitutions. For example, Article 12 of the Universal Declaration of
Human rights stipulates that “no one shall be subjected to arbitrary interference with
his... home ...”.

This main right can be enjoyed by any person, while the protection embraces
only those premises, where a person’s private life is conducted, and the right to the
premises arises from either ownership, tenancy, use or other legal relations.

Article 23 of the Russian Constitution provides that “home is inviolable. Nobody
can enter the dwelling against the will of people, living in it, with the exception of cases
set down by law or by a court order”.

It is noteworthy, that “the scope of premises, protected by Art. 25 of the Russian
Constitution, is quite broad. Apart from houses and apartments, this scope includes
caravans, temporary cabins, hotel rooms, yachts etc., if they are used as living quarters
by people who have the right not to admit others into the place of their private lives. In

certain cases this condition can be also applied to professional premises™.
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In Germany inviolability of the home is set forth in Article 13 of the Basic Law of
the land (1949):

“(1) Home is inviolable.

Searches may be ordered only by a judge or, in exigent circumstances, by other or-
gans as specified by law, and may be carried out only in the form prescribed by law.

In other cases intrusion into a dwelling and other abridgements may only be excused
by purposes of averting general danger or danger to particular persons, and, as provided
by law, for averting the threat to general safety and order, specifically, for urgent relief of
housing shortage while combating epidemics and protecting endangered juveniles”.

Both Russian and German Criminal Codes set down the norms, which describe
the elements of criminal offences relating to interference with the inviolability of the
home. Chapter 19 of the Russian Criminal Code contains Article 139 “Violation of
the inviolability of the home”, while Chapter 7 “Crimes against public order” in the
Special part of the German Criminal Code sets down two criminal offences, violat-
ing this main right of man and citizen: breach of the peace of the home (§ 123) and
serious breach of the peace of the home (§ 124).

To proceed, we should consider these norms in detail.

Public danger of the crime, specified in Art. 139 of the Russian Criminal Code,
is determined by unlawful intrusion into private life of a citizen, abridgement of his
will and, thus, by infringement of personal rights and freedoms. It stems from the
fact that Art. 139 of the Russian Criminal Code protects only those premises where
a person’s private life is conducted, and the right to the premises arises from either
ownership, rental, use or other legal relations.

The immediate object of the crime is social relations, providing for the inviola-
bility of the home of man and citizen. Anyone can be a holder of the right to the
inviolability of the home (a Russian citizen or a person not enjoying Russian citizen-
ship). The legal framework for this is Art. 12 of the Universal Declaration of Human
rights, which sets down that “no one shall be subjected to arbitrary interference with
his...home ...” Therefore, when the term “citizen” is used in describing the elements
of the offence in the Russian CC, it should be interpreted broadly. Another fact of im-
portance is the person’s lawful residing in the dwelling (e.g. as an owner, tenant etc.).

The objective aspect of Art. 139 of the Russian CC can be described as unlawful
entering the dwelling, committed against the will of a person residing in it. Thus,
inviolability of the home is construed as any unlawful intrusion into other’s dwell-
ing (e.g. staying in the dwelling without the owner’s knowledge, unlawful use of the
dwelling in the owner’s absence, etc.).

Moreover, the Russian CC of 1996 discarded the particularization, characteris-
tic of the Criminal Code of the Soviet Russia (1960). Article 136 of the Soviet Code
specified unlawful search, unlawful eviction or other unlawful actions.

The Federal law of March 20, 2001 added a note to Art. 139 of the Russian CC. It
specifies how the term “home”, used in the CC norms, should be interpreted. This
term embraces

1) individual houses with all its residential and non-residential premises;

2) residential dwellings regardless of its form of ownership, which are part of

housing resources and suitable for permanent or temporary habitation;

3) other dwellings or premises, which are not part of housing resources but des-

ignated for temporary habitation®.

Thus, in the Russian CC “home” is construed as, first and foremost, a house, an
apartment, a room, in which people live and which is designated for permanent or
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temporary habitation. The position of the Russian judiciary regarding the qualifica-
tion of the perpetrator’s actions as violation of the inviolability of the home has a
sound legal basis. It considers irrelevant the period of time during which the victim
has been using the premises as dwelling. Court opinions of some other countries
also qualify unlawful intrusion into premises, provided to the victim for temporary
use (for example, a hotel room) as infringement of the inviolability of the home, if it
happens against his will. These perspectives are, certainly, well-founded’.

In the Russian legislation the notion “unlawfulness”, when applied to intrusion,
is defined, as follows. The Russian Constitution sets down, that intrusion into one’s
home is allowed only in the cases provided for by the federal law or by a court order.
All other cases of intrusion into one’s home against the resident’s will are deemed to
be unlawful.

Intrusion is considered unlawful, if there is no legal basis for an unauthorized
person to be in his home. Russian courts do not qualify as violation of the inviola-
bility of the home any actions, related to intrusion in exigent circumstances (for ex-
ample, to prevent flooding, fire, etc.). These cases are considered as exigency, though
formally they may infringe a person’s right to the inviolability of the home.

The notion of “intrusion” has rather a broad interpretation in the Russian judi-
cial decisions. It includes a secret or open intrusion into the dwelling, committed
with overcoming obstacles or without such, if the perpetrator intrudes into the bor-
ders of the dwelling without consent of the people residing in it. “Intrusion into the
dwelling is criminal not only in case of open disregard for obtaining consent, but also
if it is carried out deceitfully, for example, by providing a forged search warrant, etc.”
Along the same lines, not only intrusion into the dwelling, but also installing special
technical devices for audio and video surveillance therein without the knowledge of
the residents, should be deemed as unlawful intrusion.

The subjective aspect of the crime, defined by Art. 139 of the Russian CC, is
characterized by the direct intent. The perpetrator of the crime is aware that he is vi-
olating the inviolability of the home and intends to commit this action. The motives
and aims of the violation may be various. However, for the purpose of distinguish-
ing between the violation of the inviolability of the home and arbitrary behaviour
(Art. 330 of the Russian CC) determination of the motive is of a special significance.
Courts have to consider cases, when a person, that de facto has lost his right to reside
in the dwelling, intrudes into it against the will of its residents. A former spouse who
has long been living in a different place can serve as an example. Such an action is
often viewed by courts as violation of the inviolability of the home.

The perpetrator of the crime is a legally sane person that has reached the age of 16.

The crime is deemed completed, starting with the moment of intrusion into the
dwelling. Then a question arises: can we regard as intrusion the following action: the
perpetrator rings the doorbell, the host opens the door, and the perpetrator puts his
foot into the doorway, thus preventing the closing of the door? In a view of judicial
decisions of a number of countries, we should answer this question in affirmative’.

Article 139, part 2 of the Russian CC describes an aggravated version of this
crime. The aggravating feature is using violence or threatening to use it while in-
truding into the dwelling. The violence, used by a person while illegally intruding
into the dwelling, can be manifested in inflicting minor bodily harm, battery. etc.
Threatening to use violence is manifested in the moral pressure on the victim, indi-
cating that the perpetrator intends to use physical violence. If in the process of ille-
gal intrusion into the dwelling grievous or medium gravity harm or death is caused,
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the perpetrator’s actions are defined cumulatively by Art. 139 and Art. 111 of the
Russian CC, or Art. 105. It is also maintained that, if during the illegal intrusion
torture is used, the perpetrator is responsible cumulatively for offences described in
Art.139 and 117 of the Russian CC.

A particular aggravated version of this crime is described in Art. 139, part 3. Its
salient feature is perpetrator’s use of his official capacity to intrude into the dwell-
ing. It is justly argued that “such persons violate the inviolability of the home when
they intrude into other’s dwelling without the relevant competence (e.g. if the warden
of a dormitory conducts a search, an inspection, a seizure), and when these actions
are performed by competent persons without legal grounds, or even with legal grounds
but without a warrant (e.g. an investigator conducting a dwelling inspection without a
prosecutor’s or a court’s order)”.5

When a person abuses his power, and his actions possess the relevant elements of
the crimes, he may be prosecuted cumulatively for the offences described in Art. 139
and Art. 286 of the Russian CC (if the perpetrator holds a government office) or for
crimes described in Art. 139 and Art. 203 (if the perpetrator is a senior manager of a
business or other entity).

Currently, in Russia there are rather few court cases relating to violation of the
inviolability of the home (Art. 139 of the Russian CC). In contrast, in Germany
prosecutions for violating Art. 123 of the German CC are mounted more often.’”

Section 123 of the German Criminal Code sets down criminal responsibility for
violation of the inviolability of the home. In comparison with Art. 139 of the Rus-
sian CC, this section offers a broader definition of the crime. It can be explained
by the fact that Section 123 of the German CC “Violation of the inviolability of the
home”® construes “home” not only as a dwelling, but also as business premises’® or
enclosed premises, or closed premises, designated for public services or transporta-
tion. Here lies the main distinctive feature pertaining to the violation of the inviola-
bility of the home according to the German CC and its fundamental difference from
the criminal offence described in Art. 139 of the Russian CC.

Special features of legally protected interest (Rechtsgut)
in Section 123 of the German Criminal Code

In German criminal law writing there is no uniformity regarding the content of
the legally protected interest (Rechtsgut), which is infringed by this criminal action.
Such diversity of opinion is rooted in the classification of this legally protected inter-
est as an individual, not public interest, despite the location of Section 123 in the
chapter describing criminal offences against public order (Special part of the Ger-
man CC). This is the point of view held by the majority of German legal scholars
and supported by a long history of judicial decisions.® Their views can be summa-
rized, as follows: a legally protected interest in this case is the right to peace (pri-
vacy) in the home (Hausrecht)", which is substantially different from the civil law
concept of ownership. This interest can be described as “a special individual legal
interest”2. It means, among other things, that a person has a discretionary right to
decide who can be present and who cannot be present in a certain area. Another
line of reasoning maintains that this norm protects a limited private space of a par-
ticular person.”® Traditionally, this legal interest (Hausrecht) “is embodied in a per-
sonified limited sphere of freedom of a certain person”.!* Therefore, in the view of
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some German legal scholars, this criminal offence is a special delict against personal
freedom and infringes on a special individual personified legal interest.

The opponents of the perspective discussed above are the minority. They argue
that a legal interest protected by this norm cannot be defined as a special individual
legal interest."” In their opinion, Section 123 embraces not only dwellings but also
business premises, and the classification of these as a personal area appears ques-
tionable. However, in my view, the first definition of the legally protected interest is
more valid, since any of the premises, specified in Section 123, should be, to some
extent, protected from unauthorized access, not desirable by a legally authorized
person. The access procedure to the premises, specified in the norm, can obviously
vary. However, this norm provides different protection to a dwelling and to business
premises. When applied to a dwelling, it protects a private, family life of a man, the
access to which can be granted only by this person. Business premises (for example,
a commercial facility) also need protection against unauthorized access - in par-
ticular, businesses need to protect commercial secrets, production-related features,
as well as their production or working areas.

To sum up, both Russian CC and German CC norms on the violation of the in-
violability of the home protect rights and interests of a person and provide for invio-
lability of his dwelling.'® A more consistent approach (in comparison with Special
part of the German CC) is manifested in the Russian CC, as this norm is contained
in Part VII “Crimes against a person”.

Section 123 of the German CC contains a long descriptive disposition: “Whoever
unlawfully intrudes into the dwelling, business premises or other enclosed property
of another, or into closed premises designated for public service or transportation, or
whoever remains therein without authorization and does not leave when requested to
do so by the authorized person...”

German legislators, as mentioned above, offer quite a broad definition of the in-
violability of the home. The protection, according to this norm, is guaranteed not
only to a dwelling as such, but also to business premises or enclosed premises, or
closed premises, designated for public services or transportation. Here lies one of the
main differences of the norm, according to the German CC, from the criminal of-
fence described in Art. 139 of the Russian CC. Let’s take a closer look at these terms.

“Dwelling” is construed as a generic notion. It comprises all residential prem-
ises of a person or a group of people, a family, as a rule, or those used for the same
purposes.!” This notion embraces hotel rooms, boats, trailers and camping tents, i.e.
“dwellings”, designated for temporary residence. However, “dwelling” does not in-
clude the means of transport.'”® This can be justly accounted for by the difference
of purpose - the means of transport are not designated for residence. Russian legal
scholars hold the same view.

The opinion of German courts, arguing that the term ‘dwelling’ does not em-
brace the premises used only for temporary night lodging, appears to be quite
valid."”

In some cases German courts also view auxiliary premises (e.g. backrooms,
halls, stairwells, sanitary premises, etc.) as “dwellings”.?* Furthermore, if they are
not a part of a person’s private area, still, in certain cases they may be classified as
enclosed premises. The term ‘enclosed premises’ also comprises newly erected hous-
es and tenantless residential buildings. Specific features of the German norm on the
inviolability of the home, in my opinion, fully support such a perspective.
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To conclude, in the framework of the violation of the inviolability of the home in
the Russian and German Criminal codes the notion of ‘dwelling’ is interpreted sim-
ilarly. However, this is the only common ground shared by these codes, since Ger-
man legislators have a broader view regarding the violation of the inviolability of the
home: this crime implies not only intrusion into a dwelling, but also into business
premises or other enclosed property of another, or into closed premises designated
for public service or transportation. Let us proceed with analysis of these notions.

The notion “business premises” covers detached premises, used temporarily or per-
manently mostly for business, research, artistic or other similar activities.”! Some Ger-
man legislators argue that the term can also embrace movable structures, for example,
trailers, travelling circus, etc.”? In my view, such an interpretation is perfectly justified.

The following court cases illustrate the viewpoint described above.

The Supreme court of the land (Oberlandesgericht) held in Cologne on July 4,
1982 stated, that the premises, relating to foreign missions and consulates on the
German territory, and if they are not dwellings, are classified as business premises
(Geschdiftsraume), according to Section 123 of the German CC.

According to the criminal case files, at 9 a.m. on August 3, 1981 the enclosed
territory of the Iranian Embassy in B. was broken into by members of Muslim stu-
dent society. This action was a part of the protests against persecution of religious
and political dissenters, in which the Khomeini government was, in their opinion,
involved. Some protesters took control over and disabled the security system of the
consulate. Placards, condemning Khomeini’s actions, were brought into the Embas-
sy. The staff of the embassy demanded that the protesters leave the consulate and the
area immediately. The commanding police officer also demanded to leave the en-
closed territory. The protesters did not comply with the police orders and were for-
cibly removed from the area. All the protesters, detained during the removal, were
prosecuted. They were found guilty of the violation of the inviolability of the home
and sentenced, according to Section 123 of the German CC, to a fine of 30 daily
wages, 10 DM each. The appellate instance upheld this decision.

The defendants were absolutely rightly convicted according to the German CC,
as Section 3 of the CC provides that the German criminal law is applicable to all ac-
tions committed on the German territory. Foreign embassies are a part of the Ger-
man territory.*®

Another case illustrating the broad interpretation of the terms “business premis-
es” and “enclosed premises” took place in Oldenburg on January 21, 1985. The court
of Oldenburg convicted C. of the violation of the inviolability of the home. He in-
truded into the gallery — an accessory building of a mall (a trade fair facility), which
was not used as a trading space.**

The term “enclosed premises” is construed to include any premises, owned by
somebody and which are somehow protected against unauthorized access (e.g. by
a fence or a wall). The extent to which the premises should be protected against an
unauthorized access is arguable. In my opinion, to assess it correctly, it should be
assumed that putting up a prohibiting notice (e.g. “No access”) is insufficient for ap-
plying the norm to the perpetrator’s actions. It is obvious that such notices cannot
guarantee a complete protection against unauthorized access.

German courts also maintain that even a vacant building, regardless of its in-
tended use, in some cases may be protected according to Section 123 of the Ger-
man CC.” It is possible, if the legally authorized person retains the right to prevent
unauthorized access. However, the Criminal Law Senate of the Supreme Court of
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the land in Stuttgart held that a condemned building with broken doors and win-
dows is not included in the term “enclosed premises”. This reasoning was behind the
sentence (October 29, 1982) imposed on K, who was acquitted after intruding into
a collapsed detached building with broken doors and windows, meant for demoli-
tion.?® The Court ruled that the building, formerly used as a dwelling or business
premises, but currently vacant and designated for demolition, is not covered by the
protection of Section 123 of the German CC.

One more concept, peculiar to the German norm on the inviolability of the
home and absent from Art. 139 of the Russian CC, is the notion of “enclosed prem-
ises, designated for public services or transportation”. It embraces such premises
that are naturally or constructively protected from public access. Some German le-
gal writers argue that enclosed premises can be located in a building.?” This perspec-
tive appears quite valid. The term ‘premises designated for public services’ covers,
for example, schools, government offices, courts - i.e., those, in which the activities,
based on public law, are conducted. The premises designated for public transporta-
tion include, first and foremost, those used by public transport and are expressly
assigned for this purpose. They cover both business premises and means of public
transport. German courts justly regard as such the stations, waiting areas, tram-
cars, buses, etc.

A further analysis of Section 123 of the German CC reveals that the disposition
of the norm contains two different courses of action (in German criminal law termi-
nology - the first and the second alternatives):

1) intrusion into the premises mentioned above; or

2) remaining therein without authorization and not leaving when requested to

do so by the authorized person.

The first alternative of Section 123 of the German CC. Intrusion takes place
when the perpetrator steps inside the premises mentioned above against the will of
the authorized person. Here the German norm is similar to Art. 139 of the Russian
CC. German legal scholars hold that for an intrusion into a flat to happen, stepping
inside is sufficient. Intrusion implies not only bringing inside the perpetrator’s body,
but also its part (e.g., putting the perpetrator’s foot in the doorway to prevent closing
of the door).

On the whole, German criminal legislators and courts provide a much broader
interpretation of the “intrusion” feature, as compared to the Russian criminal law.
According to the German perspective, intrusion does not necessarily mean a physi-
cal intrusion. The “intrusion” feature may be discovered even within the psychologi-
cal impact on the victim (e.g. a loud voice, disturbing noise, ringing the doorbell or
phone calls at night). A debatable issue relating to the intrusion feature is its pres-
ence in the case of throwing objects into the premises, for example, when someone
throws trash into a neighbour’s window. Russian legal scholars might find such an
interpretation of the intrusion feature rather controversial.

German criminal law writers and courts reasonably maintain that the intrusion
feature appears only if the intrusion is carried out against the victim’s will. The will
must be expressed clearly and unambiguously (orally or implied by actions). How-
ever, it is arguable whether intrusion takes place if the perpetrator intrudes into
the premises regardless, not against, the consent of a legally authorized person. The
controversy is rooted in the fact that the procedure for the access to different types
of premises, namely, a dwelling, business premises or other enclosed property of an-
other, or into closed premises designated for public service or transportation (which
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in German criminal law writing are termed objects of crime, “Tatobjekt”), varies. In
my opinion, we can decisively state that intrusion, both against and regardless of an
authorised person’s will, amounts to the crime in question. An example of this is the
situation, when the authorized person does not have an opportunity to express his
will. Article 139 of the Russian CC, to reiterate, refers only to intrusion in the home
against the person’s will. Consequently, Russian legislators give an unequivocal an-
swer to the question stated above.

A court case can further clarify this issue. On March 6, 2003, 11.25 p.m., an em-
ployee of the “V-d” hotel discovered an unauthorized man in a restaurant’s backroom.
He was detained and brought to Passau police station. There he was identified as X.,
formerly employed by the hotel. Later on, in his room, the police found X’s belong-
ings: a rucksack, a jacket and a bunch of keys to some premises of the “V-d” hotel.
The investigation established that X., who was unemployed, had broken into the V-d”
hotel premises and then decided to commit a theft from the restaurant’s backroom. A
complaint for criminal prosecution of X. was filed by the restaurant’s manager.*®

German legal scholars also debate the following issue: if the perpetrator enters
the dwelling with the consent of the authorised person (for example, as a guest), and
in the dwelling he assumes the intent to commit a theft, do his actions amount to
the intrusion into a dwelling?”* I suppose, they do not. If, however, later on the own-
er finds out the perpetrator’s intent and demands that the perpetrator should leave
the dwelling, the perpetrator’s actions amount to the violation of the inviolability
of the home. This situation is described in the first paragraph of the Second alterna-
tive, Section 123 of the German CC: “whoever remains in the said premises without
authorization and does not leave when requested to do so by the authorized person...”

It is noteworthy that the “illegality” feature does not define a concrete crime, but
indicates illegality of the conduct in its entirety.

The second alternative of Section 123 of the German CC. The feature of “re-
maining in the said premises without authorization and not leaving when requested
to do so by the authorized person”, appears when the perpetrator will not leave the
said premises. Therefore, it is omission. The notion of “commission by omission” is
described in Section 13 of the German CC: “Whoever fails to avert a result, which
is an element of a penal norm, shall only be punishable under this law, if he is legally
responsible for the fact that the result does not occur, and if the omission is equivalent
to the realization of the statutory elements of the crime through action.”° It should be
pointed out that the experience of German legislators relating to this issue was used
in the Russian CC, when constructing the norms on recklessness.

The alternative in question is a distinguishing feature of the violation of the invio-
lability of the home, according to the German CC, as compared to the Russian CC,
Art. 139. T am favouring the introduction of the relevant changes to Art. 139 of the
Russian CC. The following German court cases may serve to clarify my point of view.

Considering the abovementioned feature of the crime the German courts assume
that the request of the authorized person to leave must be clearly and unequivocally
expressed in the oral form, at least once or implied in his actions.?!

The request must come from the person possessing the legal interest, protected
by the norm - the right to the inviolability of the home (Hausrechtsinhaber), or from
a person not possessing the right, but delegated certain rights for exercising the
right. In the norm under review this person is defined as “authorised person” (Bere-
chtigter). In the framework of the first and the second alternatives of Section 123 of
the German CC, this notion covers a person possessing the right to the inviolability
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of the home (Hausrechtsinhaber), or his lawful representative, i.e. a person who has
either by law or by means of a transaction, been delegated the power to exercise this
right. In the framework of the second alternative, the scope of authorized persons,
i.e. those, who can express the request to leave the premises, is broader. It embraces
not only a person possessing the right to the inviolability of the home (Hausrechtsin-
haber) and his lawful representative, but also persons charged with guarding the
inviolability of the home (the so-called “Hausrechtsschutzpersonen”), for example,
in the absence of the owners.**> According to German legal writing, it is debatable,
though, that all members of the right holder’s (Hausrechtsinhaber) family always
possess this right. In this respect German legal scholars are positive about the fol-
lowing: in the framework of the second alternative, family members have the right
to demand leaving the premises only if they were delegated this right by the holder
(Hausrechtsinhaber). It is problematic to establish the fact of delegating the right,
and in each case the party must argue their case in court.

In this respect, a court case can further clarify the matter. The Second Criminal
Law Senate of Cologne in its Sentence of December 14, 1966, ruled that the right to
the inviolability of the home “may be protected by a minor® family member, even if
he/she does not possess clear powers to do so”. The details of the case are as follows:
in February, 9, 1965, the perpetrator, who was advertising for newspapers and of-
fering to buy annual subscriptions, entered the residential premises, where a girl of
15, Gabriela S., was sick in bed. The girl’s mother, who was renting the apartment,
was absent. The defendant’s conduct disturbed the girl, causing discomfort. The girl
repeatedly requested the defendant to leave the apartment, but he did not comply
with the request. The court found him guilty of the violation of the inviolability of
the home (Section 123, paragraph 1, Alternative 2).**

The subjective aspect of the crime (subjektiver Tatbestand) implies the presence
of intent, even if it is indirect. The perpetrator of the crime must know, that he is
intruding into the premises, which is the object of the crime (Tatobjekt), or remains
there despite the request of the authorized person to leave. Here lies a certain simi-
larity between the subjective aspects of the crimes described in Section 123 of the
German CC and Article 139 of the Russian CC.

There was an interesting court case based on the following circumstances: a per-
son entered a hotel room, which he mistakenly believed to be his, and proceeded
to take a bath. The authorized users of the room found him in the bathroom. The
man was, certainly, not prosecuted according to the norm in question, since he was
sincerely mistaken regarding illegality of his conduct. A mistake occurred.®

Paragraph 2 of Section 123 contains a procedural instruction, that the crime in
question must be prosecuted, as mentioned above, only if the victim files a complaint.
Such a norm construction is characteristic of the Special part of the German CC.

Section 124 is the second norm in the Special part of the German CC provid-
ing for the criminal liability for the violation of the inviolability of the home. It
describes a serious violation of the inviolability of the home. This norm sets down
a separate criminal offence, not an aggravated version of Section 123, as it might ap-
pear to a Russian lawyer, who could be mislead by the name of the norm.

Section 124 provides that: “When a crowd of people publicly gathers with intent
to join forces to commit acts of violence against persons or things and unlawfully in-
trudes into the dwelling, business premises, or other enclosed property of another, or
into closed premises designated for public service, then anyone who takes part in these
acts shall be punished with imprisonment for not more than two years or a fine.”
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The disposition of this norm contains the features of two criminal offences and is
a specific blend of these crimes: violation of the inviolability of the home (§ 123) and
violation of public order, accompanied by violent actions of a group of people (§ 125).

The legal interest protected by this norm along with the right to the inviolability
of the home, is public order. Therefore, the location of the crime in Chapter 7 of the
Special part of the German CC appears justified.

The disposition of the serious violation of the inviolability of the home contains
the same alternative courses of actions as in § 123, with the only difference that they
must be committed by a crowd of people jointly. The notion of “crowd of people” is
judgmental. German courts establish the content of the notion with the regard to
the circumstances of each case. As a rule, a group of 15-20 people®® is the standard,
however, in some circumstances, their number may be lower.’” In estimating this
feature, German legal writing cites the Decision of the 4" criminal law Senate of Au-
gust 29, 1985, which rules what must be considered a crowd of people.

The decision was made in the case about the violation of public order, accom-
panied by violent actions of a crowd of people. It is not necessarily an innumerable
crowd of people, but such a group of people, whose number cannot be determined at
once. The same view is maintained in the German legal writing.*®

Thus, for example, the Sentence of the Federal court of May 31, 1994, points out
that, for a group of people to be deemed a “crowd of people”, it must be so large that,
if one or two people join or leave it, it will be unnoticeable. Another essential feature
of a “crowd” is its ability to be perceived as a single entity: they must be located in
space in such a manner, that other people will think so.*

German courts hold that the “public” manner of such a gathering appears, when
already gathered people can be joined by any crowd of people.

Another mandatory feature of the crime is the purpose — a crowd of people
gathers for a reason — with the intent to commit violent actions against people or
property.*

This norm is also peculiar to the German CC and absent from the Russian CC.

Summary

In this article we have conducted a comparative legal analysis of the norms of the
criminal code of the Russian Federation and the criminal code of Germany, which
establish criminal liability for violation of such a fundamental right of a man and a
citizen as the inviolability of home.

The analysis reveals both general similar approaches and differences in solving
relevant problems. Such general approaches should include the fact that the legisla-
tors of all countries strive, using various branches of the law, to protect the man’s
housing rights as an important part of his private life from unlawful attacks on in-
violability of home: no one has the right to enter private home against the will of
its inhabitants, with the exception of cases established by law or on the basis of a
judicial decision.

The main difference is that the German legislators, as we have repeatedly noted
above, rather broadly interpret the violation of home privacy. Under this provision
of criminal law not only the housing itself shall be protected, but also production
premises and premises protected from the access of strangers, as well as the closed
spaces for public services or transport. This is one of the main differences character-
ising the composition of the act of violation of the inviolability of home as stipulated
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in the Criminal Code of the Federal Republic of Germany from the Art. 139 of the
Criminal Code of the Russian Federation.

The analysis of the both countries’ norms leads to the conclusion that the general
approach of the legislators both in Germany and Russia when criminalizing socially
dangerous behaviour related to the violation of the inviolability of home, has result-
ed in the enactment in the relevant structures of such a criminogenic characteristic
as the nature of the act itself, expressed in violation of absolute legal prohibitions.

To conclude the present research paper, it should be pointed out that there is a
similarity of perspectives in the Russian and German legislation, providing for the
protection of the fundamental right of a man and citizen - inviolability of the home.
However, in spite of this similarity, the criminal codes of these two countries con-
tain considerably different norms, setting down criminal liability for the infringe-
ment of this right. The analysis of the specific features of these norms was provided
in the article.
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The current paper is devoted to the practical aspects of the status of victims in criminal pro-
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Introduction

There is no denying that the issues related to crime, criminals and victims are
of importance in the modern world. For many years, those who committed crimi-
nal offences were the main issue in this regard, while comparatively recently there
has been an increasing focus on victims. This is clearly seen in the initiatives of the
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European Union in terms of protecting victims. The most visible result has been
European Parliament and Council Directive 2012/29/EU (25 October 2012). The
Directive identifies minimal standards related to the rights, support and protection
of victims, thus replacing Council Framework Decision 2001/220/JHA.! Professor
Arija Meikali$a has offered a more detailed review of the Directive in this journal.
The purpose of this paper, in turn, is to examine the understanding of victims and
their status, focusing on the practical aspects thereof. The author has analysed vari-
ous statistical data and reviewed the opinions of people whose everyday work re-
lates to victims in civil proceedings. A survey of such individuals was conducted in
June 2013. Due to technical reasons, the author did not manage to receive responses
from investigators, and the representatives of victim support organisations also did
not demonstrate any interest in the process. Answers were given by 23 prosecutors,
42 attorneys, 36 judges and 9 mediators. Thus, this paper reflects the views of 110
specialists in the field. The aim is to discuss the views of those people who work di-
rectly with the victims. The author has chosen not to look at the views of victims
themselves, because this has been addressed quite extensively in other studies.” For
illustrative reasons, the author has made use of various statistical information that is
publicly available or has been specifically requested.

1 The definition of a victim and of criminal procedure status
of same

Sections 95 and 96 of the Latvian Law on Criminal Procedure (KPL)? discusses
victims as active participants in criminal procedure, stating that the following char-
acteristics relate to the same:

o A victim in criminal proceedings may be a natural person or legal person to
whom harm has been caused by a criminal offence, that is, a moral injury,
physical suffering, or a material loss.

o A victim in criminal proceedings may not be a person to whom moral injury
was caused as a representative of a specific group or part of society.

o If a person dies, the victim in criminal proceedings may be the surviving
spouse, one of the ascending or descending relatives of the deceased, or the
adopter or a collateral relative of the first degree of such deceased.

o The person desires or has agreed to be a victim as an active participant in
criminal proceedings.

o The person has been declared to be a victim by the person who is handling
the proceedings.

In discussing the understanding a victim in criminal procedure, the fact must

be noted that a victim is not just the person who suffered victimhood because of a
crime, but also his or her relatives in the case when the original victim has passed
away. This is seen in Section 95.3, as indicated above. In practice, this is not a “dead”
norm. According to the Information Centre of the Latvian Interior Ministry (IC),
there were 43 criminal proceedings in which the victim was a representative of a de-
ceased person, 75 in 2012, and 23 during the first six months of 2013. Asked to state
the three most common crimes in which the relatives of a deceased victim have been
declared victims, the IC provided the information contained in Table 1.

The sections of the Criminal Law which are referenced in the Table 1 include
Section 116 (murder), Section 125.3 (voluntary assault which has led to the invol-
untary killing of the victim), and Section 260.2 (violation of road traffic safety rules
that has led to the death of the victim).
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Table 1
Criminal proceedings in which the victim is a representative of a deceased person

Section of Criminal Year of decision

Law 2011 2012 2013 (6 mounths)
260.2 17

125.3 9

116

260.2 34

116 16

125.3 13

125.3 7

260.2 6

116 6

Total 43 75 23

Despite the fact that there have been comparatively few cases in this regard, the
survey of personnel indicates that the relatives of a deceased person have been de-
clared as victims quite frequently — 76% of surveyed attorneys, 91% of prosecutors,
and fully 100% of judges said that they had encountered such cases. This makes it
possible to assume that the IC does not have complete data, and that may be the
case because the specialists who conduct criminal proceedings do not provide it
with full information. Asked about who specifically was declared a victim in such
cases, respondents most often mentioned wives, husbands, sisters, brothers, parents
and children. One respondent said that “usually it is a single individual.” In another
case, the declared victim was a brother even though the original victim’s father and
mother were both alive.

Because the aforementioned elements from the KPL allow victims or their rela-
tives to choose whether or not they wish to be classified as victims, the survey of
prosecutors, attorneys and judges included a question focused on how often victims
in criminal cases have, in their experience, expressed the desire to be classified as
victims in the criminal case. Most of the respondents agreed — 55% of attorneys,
52% of prosecutors and 53% of judges said that this happens “in most cases,” and
none answered “Hardly ever” (Figure 1).

This shows that most victims decide to take on the status of a victim in crimi-
nal proceedings. Analysis of KPL norms show that this allows the individual to take
part in the process actively and, insofar possible, influence it. The question arises as
to what the victims wish to achieve by becoming involved in criminal proceedings.
The survey respondents were asked about the main reasons why victims decide to
take part in criminal procedure, and the results are shown in Figure 2.

The above results demonstrate that most respondents find material compensa-
tion to be the main reason for becoming involved in the process, while still many
others said that they hoped that the criminal would be punished. Fewer than 10% of
attorneys, prosecutors and judges listed a different reason as to why victims wished
to take part in criminal procedure, while among mediators, nearly one-half did do.
8% of judges believe that victims do not have any particular reason for taking part,
while among others this view did not attract much support.
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attorneys (42) | prosecutors (23) judges (36) total (101)
B Always 1 0 0 1
B Nearly always 13 11 10 34
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B About half the time 5 0 4 9
W Rarely 0 0 3 3
H Hardly ever 0 0 0 0
Figure 1 Do actual victims of a crime decide to “obtain” the status of a victim in
criminal proceedings?
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(43) (23) (36) 9) (110)
B Hope criminal will be punished 28 13 22 5 63
B Material compensation 33 20 29 5 82
[ No specific goal or reason 1 1 5 0 7
W Other 2 1 3 4 6

Figure 2 The main reasons why victims take part in criminal proceedings
(multiple answers possible)

The author also wished to find out how justified the decision to obtain the sta-
tus of a victim is in terms of achieving the desirable result. It seemed important
to ask judges and prosecutors, who are officials who handle criminal proceedings,
whether they believe that the active participation of victims in the process can seri-
ously influence its development and results. The overview of the responses is shown
in Figure 3.

This clearly shows that the decision by a victim to take on the official status
of a victim in criminal procedure can be seen as tactically justified, with 74% of
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Figure 3 Does the active participation of a victim substantially influence
the development and results of the process?

prosecutors and 61% of judges saying that the active participation of the victim can
influence the process and its results.

The final question about this issue relates to when the status is obtained. Section
96 of the KPL says that the last moment when a person can be declared a victim
is when the first-level court hearings begin. If the victim dies after the process be-
gins or during an appeal of a ruling, the appeals court can declare a relative of the
deceased party’s to be the victim. The survey of prosecutors, judges and attorneys
reveals that in most cases people are declared victims during pre-trial investigations.
Asked whether they have encountered instances in which people declare their desire
to be officially classified as victims during the criminal prosecution, 22% of prosecu-
tors said that they had never encountered such cases, 48% said that they have hardly
ever seen such a case, and 30% said that it was uncommon. Those who said that they
had encountered the situation were asked why the person was declared a victim only
during the time once the prosecution began, and 33% said that the investigator had
not explained the relevant rights clearly, another 33% said that the victim changed
his or her mind, and 24% said that the individual saw reason to be declared a victim
only when a specific person was charged with the crime. Among the 36 judges who
were surveyed, 44% had seldom encountered a situation in which a person was de-
clared a victim during trial proceedings, 44% had done so only a few times, and 11%
had never experienced such a case.

An equally important issue here is how people can lose the status of a victim. If
victims can receive the status, can they also reject it during criminal proceedings?
The KPL does not directly speak to this matter, so there can be no unambiguous
answer to the question in practice. The author has written about the issue before.
In the paper “Victims and their Status in Criminal Proceedings,” she wrote that “if
each person is given the right to decide on whether or not he or she wishes to be classi-
fied as a victim, then that person also has the right to reject that status.”

When it comes to understanding this issue in terms of the current practices, it
must be said that the situations in which victims wish to reject their status are quite
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uncommon. As shown in Figure 4, such a situation has been frequently encountered
only by 6% of judges and no prosecutors, it has been experienced rarely or only in
some cases by 78% of judges and 74% of prosecutors, and 26% of prosecutors and
14% of judges have never encountered it.

When it comes to those who handle criminal procedure, the situation is char-
acterised by the answer to the next question depicted in Figure 5: “If you have
encountered such a situation as the handler of the process, what have you done in
response?”

Sadly, the respondents did not explain what the “other” option was, so a precise
view of what employees do is not available. Personal interviews, however, make it
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0

prosecutors (23) judges (36) total (59)

M Yes, frequently 0 2 2
M Yes, but seldom 6 14 20
[ Only in a few cases 11 14 25
M Never 6 5 11
M Other answer 0 1 1

Figure 4 Do victims reject their status in criminal procedure?
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Figure 5 What handlers of criminal procedure do when a victim rejects his or her status
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possible to conclude that in most cases, such requests are rejected because the status
of a victim does not place any additional obligations on the person’s shoulders. It is
also true that if the person does not want to take advantage of the status, he or she
does not have to do so. This means that in practice, the desire of victims to reject
the status is not recognised, which means that if a person has been declared to be a
victim, then he or she cannot reject or lose that status.

2 Informing victims about their rights, obligations and other issues
related to the status of a victim

One of the most essential procedural guarantees for victims that is included both
in the Directive and the KPL is the declaration that victims must be appropriately
informed about their status, rights, obligations and other aspects of the status of a
victim, and that this must be done in a comprehensible and understandable way.
In order to find out whether victims really receive information about these aspects,
the author asked her respondents to think about their professional observations so
as to know whether the information about the issue is always presented, presented
more often than not, presented rarely, or presented hardly ever or never. Respond-
ents were asked to evaluate the provision of information about the rights that are
enshrined in the Directive, as well as the obligations of victims. The answers are
provided in Figures 6 to 18.

The survey data show that information about support for victims is very dissat-
isfactory, because only one of the 101 respondents who were surveyed said that such
information is always provided. Less than 22% of respondents said that this happens
in most cases, and among attorneys, the proportion drops to 14%. This may be in
part because the KPL does not directly speak to the so-called support events. It is
also possible that the practitioners do not have a clear understanding of the issue.

The data provided in Figure 7 confirm that the information about the right to pe-
tition for the launch of criminal proceedings is provided at a better level, but not in
all cases. Although a bit more than 70% of respondents said that such information
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Figure 6 Information about support (medical assistance, specialist support,
psychological support, etc.)
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Figure 7 Information about the right to petition for a launch of criminal proceedings
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Figure 8 Information about the right to obtain the status of a victim

is provided always or in most cases, the fact that 30% of respondents said that this
happens seldom, hardly ever or never at all is a worrisome indicator.

According to the data presented in Figure 8, it can be said that the situation is
better when it comes to informing people about their right to obtain the status of a
victim. 82% of surveyed attorneys, prosecutors and judges say that such rights are
explained always or in most cases, and a majority of prosecutors (61%) say that this
happens always. A majority of attorneys, who tend to be comparatively critical when
it comes to the provision of information about rights, in this case say that people are
told about the right to obtain the status of a victim in most cases or always.

As evidenced by Figure 9, the situation with informing people about their right
to receive legal aid is poor. Only less than 39% of surveyed attorneys, judges and
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Figure 9 Information about the right to legal aid

prosecutors confirm that such information is provided always or in most cases.
Among them, 30% are attorneys, 52% are prosecutors, and 36% are judges. A total of
61% of respondents say that such information is provided seldom, hardly ever or never.

An even harsher image relates to the information about the right to protection
reflected in Figure 10. Fewer than 22% of surveyed attorneys, judges and prosecutors
admit that such information is provided always or in most cases. Among them there
are 13% of attorneys, 44% of prosecutors, and 17% of judges. 78% of respondents
said that the information is provided in fewer cases, hardly ever or never. It must
also be noted that the largest percentage of surveyed employees — 15% said that the
information is never provided.
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Figure 10 Information about the right to protection
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Figure 11 Information about the right to compensation
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Figure 12 Information about the right to receive a translation

The situation with information about the right to compensation is comparatively
better. Figure 11 shows that 63% of respondents say that victims receive such infor-
mation always or in most cases, but it has to be noted that most of the attorneys do
not agree with that, with 55% of them responding that it happens in fewer cases,
hardly ever or never. The same is claimed by a comparatively large percentage of all
survey respondents — 37%.

When it comes to the right to receive a translation, it has to be said that 57% of
respondents said that such information is provided always or in most cases, while
24% argue that it is offered hardly ever or never at all, as depicted in Figure 12. In
this case, it is interesting to note the difference between the evaluations of attorneys,
prosecutors and judges. A majority of judges and an absolute majority of attorneys
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confirm that information about such rights is offered always or in most cases, but
most of the attorneys say that it is offered in fewer cases, hardly ever, or never.

As shown in Figure 13, similar evaluations were offered when it came to the right
to submit complaints. 57% of respondents say that such information is provided al-
ways or in most cases, while 20% note that it is offered hardly ever or never. Here
again it is interesting to look at the different views of attorneys, prosecutors and
judges. Most judges and an absolute majority of prosecutors claim that information
about these rights is given always or in most cases, but most of the attorneys say that
it happens in fewer cases, hardly ever, or never.

According to Figure 14, 56% of respondents said that the information about the
right to achieve a settlement of a case is provided always or in most cases, while
43% said that it happens in fewer cases or hardly ever. Here, once again, there are
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Figure 13 Information about the right to submit complaints
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Figure 14 Information about the right to settle a case and about the consequences of same
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substantial differences between the views of prosecutors, judges and attorneys. An
absolute majority of prosecutors (87%) confirm that victims receive such informa-
tion always or in most cases, but only 45% of attorneys say so, with 55% admitting
that it happens in fewer cases or hardly ever.

A very harsh scene appears when it comes to information about the fact that vic-
tims have the right to receive compensation for losses incurred during criminal pro-
cedure (see Figure 15). Only 30% of respondents say that such information is provid-
ed always or in most cases, while 70% say that it happens in fewer cases, hardly ever
or never. It is essential to understand, moreover, that 52% of prosecutors agree with
this view, and in most cases they feel that the most important thing is to inform vic-
tims about their rights. To a certain extent the fact that such information is not too
widespread can be attributed to the fact that these rights are not specifically listed
in the KPL, instead emanating indirectly from the part of the KPL, which speaks to
property losses and, specifically, procedural expenditures.

58% of respondents say that victims always or in most cases receive the informa-
tion as to how they can contact the handler of the process, while 41% say that this
happens in fewer cases or hardly ever. Once again there are fundamental differences
in the views of prosecutors and attorneys. 29% of attorneys claim that such informa-
tion is hardly ever given, and only one of the 23 prosecutors who were surveyed said
the same (see Figure 16).

A very radical difference in opinion is revealed in Figure 17 regarding the in-
formation about the right of the victim to be informed about the development of
criminal proceedings. 44% of respondents say that such information is provided al-
ways or in most cases, but that is true only among 21% of surveyed attorneys. 60% of
them admit that this happens hardly ever or never. Judges are comparatively scepti-
cal about this matter, with 50% responding that information about these rights is
provided in fewer cases or hardly ever.

Comparative unanimity is seen in evaluations about whether victims are in-
formed about their obligations (see Figure 18), with 76% of respondents answering
that this information is provided always or in most cases. This is the issue where one
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Figure 15 Information about the right to receive compensation for losses incurred
during criminal proceedings



Kristine Strada-Rozenberga. Victims and their Criminal Procedure Status in Law Enforcement .. 63
45
40
35
30
25
20
15
10
; .
0
attorneys (42) prosecutors (23) judges (36) total (101)
B Always 5 9 6 20
B In most cases 16 7 16 39
[0 1In fewer cases 8 6 6 20
B Hardly ever 13 1 7 21
M Never 0 0 1 1
Figure 16 Information about contacting the handler of the process
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Figure 17 Information about the right to be informed about developments in criminal

procedure

can find the largest proportion of respondents saying that the information is always
provided (33%). This is also one of the few cases in which a majority of surveyed at-
torneys replied that the information is provided always or in most cases.

An evaluation of answers that were given in terms of the provision of informa-
tion about the status, rights and obligations of victims and other issues related to
that status and elements therein, leads to several conclusions. All in all, the views
about the extent to which victims are informed about elements of their status in
criminal procedure are not particularly pleasing. Although the system is in line
with the requirements of the Directive and the KPL, the application of the norms in
practice should involve a situation in which the answer “always” is given to all of the
various elements of the victim’s status; however, that is not the case. In none of the
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Figure 18 Information about obligations related to criminal procedure

aforementioned areas did 50% or more of respondents say that the information is al-
ways provided. Only in two cases did the answers “always” and “in most cases” add
up to more than 75%, and that is unforgivable. Those areas were the information
about the right of the victim to obtain that status, as well as the information about
the victim’s obligations. In most cases, the answers “in fewer cases,” “hardly ever”
and “never” totalled up to 50% or more - the right to receive information about the
development of criminal proceedings, information about the right to receive com-
pensation for losses that relate to the process, the right to protection, the right to
legal aid, and the right to receive help from the relevant support services. It must
also be noted that prosecutors were most likely to offer positive answers about infor-
mation related to elements in the victim’s status, and comparatively few of them an-
swered “hardly ever” or “never” in response to the questions. Still, even the prosecu-
tors have been critical about issues such as the availability of support for victims and
the right to receive the aforementioned compensations. Attorneys were most critical
in their answers, seldom saying that information is always provided and instead giv-
ing the answers “in fewer cases” and “hardly ever.” To a certain extent, these dif-
ferences in opinion may be down to the fact that when answering the questions,
prosecutors were evaluating their own work and that of their colleagues, and this
might have encouraged them to be “gentler” in their approach. Attorneys, in turn,
could express their views about handlers of the process, and that may have created a
conscious or subconscious desire to be “stricter” in criticising others, including their
opponents. When it comes to judges as respondents and to the answers that they
gave, it must be concluded that they were between prosecutors and attorneys, and an
interpretation of this must involve the fact that judges expressed views about their
own work and that of their colleagues, also evaluating the things which officials do
during pre-trial proceedings.

In concluding this sub-chapter, it has to be said that the information about the
elements of a victim’s status is among the weakest elements in the application of
the law. Rapid and essential improvements are very much needed. At the normative
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level, the rights of a victim and so on are enshrined at the appropriate level in Lat-
via, but in order to ensure that these interests are truly protected, the rights must be
brought to life in practice. First and foremost, this relates to appropriate information
about the victim’s rights, etc.

3 Organisations to support victims

Given the special role that the Directive assigns to organisations which sup-
port victims, this study to a certain extent addressed also the work of such services,
mostly looking at how their work is perceived by practical employees. There are sev-
eral organisations which support victims, both governmental and non-governmen-
tal. The Legal Aid Administration, for instance, is a government institution which
provides legal aid and pays compensation to those who have been victims of crimi-
nal offences. The State Probation Service allows victims and clients of the probation
system to reach a voluntary agreement with the involvement of a mediator. Informa-
tion about the work of such institutions is quite extensively available to the handlers
of criminal procedure and to the victims themselves. Apart from the government
institutions which provide assistance outside of criminal process as such, there are
many other, non-governmental organisations, e.g.:

o The Skalbes organisation, which is an NGO that provides psychological crisis
assistance on the 24/7 phone line 6722-2922. It provides psychological con-
sultations and information about the support that is available to victims.

o The Dardedze centre is an NGO which offers consultations and assistance to
the children who have suffered from violence.

o The Talsi Administrative District Crisis Centre is an NGO which helps to es-
tablish healthy and strong families, defends the rights of children and wom-
en, and implements relevant programmes.

o The Victim Support Centre is an NGO that offers legal aid, free psychological
consultations, as well as assistance to victims and criminals who wish to set-
tle a case.

o The Marta Women’s Resource Centre is an NGO that offers support to wom-
en who have suffered from violence or human trafficking.®

These are not the only institutions which offer support. The homepage of the Na-
tional Police, www.vp.gov.lv, for instance, also lists organisations such as Mars Street,
the Crisis Centre for Street Children, the Riga Centre for Social Rehabilitation and
Support for Orphans, the Mara Centre Crisis Centre for Women and Children, the
State Children’s Rights Protection Inspectorate, “Save the Children!”, the Riga City
Council Children’s Rights Defence Centre www.bernutiesibas.lv, the Association to
Seek Lost Children, the University of Latvia Psychological Aid Centre, as well as a
number of psychological support institutions for victims in other parts of Latvia -
the Aizkraukle Psychological Aid Centre, the Allazi Children’s and Family Support
Centre, the Césis Psychological Aid and Support Centre, the Latgale Psychological
Aid Centre “Valentia’, the Jaunpiebalga Parish Rehabilitation Centre “Life Energy”
(for children addicted to psychoactive substances, www.atkariba.lv), the Livani So-
cial Support Centre “White House” (www.baltamaja.lv), the Liepaja Creative Psy-
chology Centre “For the Family” (www.gimenei.lv), the Ventspils Crisis Centre for
Families and Children “Shelter”, and the Valmiera Crisis Centre for Children Suffer-
ing from Violence.”

Let us discuss a few of these centres. The aforementioned Dardedze Centre of-
fers consultation and support for children who have suffered from violence so as to
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prepare them for investigation and court proceedings. If the relevant institutions or
an attorney requests written conclusions about the child, then a psychological exam-
ination is conducted so as to prepare a report about the possible violence. The centre
also has special facilities for investigation that involves children (and employees of
the relevant institutions make comparatively active use of these facilities).®

The annual report of the Marta resource centre for women in 2011, in turn,
indicates that during the course of that year, the centre offered 1,895 social work,
legal, psychological, psychotherapeutic and growth-related consultations.” 1,282 of
these consultations were offered on site, while the remaining 613 were provided elec-
tronically or via the telephone. The 2012 annual report, in turn, shows that a social
worker provided 426 consultations, attorneys provided 566, psychologists provided
278 (115 of them involving children who had suffered violence), a psychotherapist
offered 389, an individual growth trainer provided 17, and a masseuse provided her
services to four women. The Marta centre operates a telephone hotline to deal with
issues of violence, human trafficking and safe jobs abroad. Over the course of the
year, 123 calls were received - 47 about family violence, nine about possible victims
of human trafficking and their relatives, and four related to risks related to seeking a
job abroad."

Despite the aforementioned facts, information about the available support is
comparatively minimal (see Figures 19 to 25). This is evident in the answers given by
employees when asked whether victims at this time have access to support services
that are free of charge, are confidential, and operate in the interests of the victims.

As can be seen in Figure 19, only 5% of respondents said that such services are
available, while 38% strictly said “no.” The other 50% said that the availability of
such services depends on the extent to which the victim is actively interested in re-
ceiving them. Once the subjective attitude of respondents was determined in terms
of the support organisations’ availability, it seemed of interest to look at what the
respondents think about the work of the relevant institutions in terms of providing
information to victims about the support services and their work. Attorneys were
asked whether the institutions offer sufficient information to victims about the
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Figure 19 Availability of confidential support services
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services and whether they send the victims to such institutions. 35 of the 42 attor-
neys who took part in the survey responded “no” (83%), while only two (5%) said
“yes” and five (12%) chose another answer.

69
16% 0

M Yes
B No

[ Other

Figure 20 Do the relevant services offer sufficient information to victims about support
services and send the victims to such institutions? Attorneys (42)

Judges were asked to answer two questions:

1) According to their professional observations, do the relevant institutions pro-
vide victims with sufficient information about support services during pre-
trial proceedings, and are they sent to such institutions?

2) Have you yourself recommended that a victim make use of the services of the
support services?

The Figures 21 and 22 show the responses.

5%

M Yes
B No

[ Other

Figure 21 Do the relevant services offer sufficient information to victims about support
services and send the victims to such institutions? Judges (36)
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M Yes, sometimes

[ Never, because I believe that this is
delayed during the trial proceedings

B Never, because I have never seen any
11% need for this

H No, because I have never thought about this

Figure 22 Have you yourself recommended that a victim make use of the services of the
support services? Judges (36)
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Prosecutors, in turn, were asked to evaluate the activities of investigatory institu-
tions in this regard, as well as to evaluate the activities of prosecutorial services and
their own work (see Figures 23 to 25).

4% 13%

B Yes
B No
[ Other

Figure 23 Do the relevant investigatory services offer sufficient information to victims
about support services and send the victims to such institutions? Prosecutors (32)

9%
- 13% M Yes
l ' B No
I No answer because of
insufficient information

B Other

Figure 24 Do prosecutorial institutions offer sufficient information about such services
to victims during pre-trial proceedings and send them to the relevant institutions?
Prosecutors (23)

4% 0% B Yes, frequently
“ M Yes, sometimes
[ Never, because I believe that this is delayed
during the trial proceedings
. B Never, because I have never seen any need for this

B No, because I have never thought about this

9%

Figure 25 Have you yourself recommended that victims make use of support services?
Prosecutors (23)

The respondents admit that in an absolute majority of cases the information
about support services is not provided, although they are more lenient when evalu-
ating their own work. There are two facts in the aforementioned responses which
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Figure 26 An evaluation of the work of victim support institutions

deserve attention — 30% of judges honestly admit that they have never recommend-
ed that victims make use of support services, while 56% of prosecutors say that they
will not evaluate the work of their colleagues because they have insufficient informa-
tion about this matter.

Respondents were next asked to evaluate the operations of the support organisa-
tions (see Figure 26).

Given the previous answers, it was no surprise that nearly 39% of respondents
said that they could not offer an assessment because they had never had any contacts
with the relevant institutions. 37% of respondents rated the operations of the insti-
tutions positively or more positively than negatively, while 22% rated them negative-
ly or more negatively than positively. It must also be noted here that attorneys were
far more critical in responding to this question.

This shows that the operations of victim support services are largely unknown
to attorneys, prosecutors and judges. This means that one of the first things that
should be done to strengthen the victim support institutions is to create greater
understanding about the areas in which they work, as well as the content, necessity
and availability of the services. If participants in legal procedure were to be more fa-
miliar with these matters that would clearly increase the level on which the victims
receive the relevant information.

4 Investigations related to victims

The Directive speaks to various aspects of investigatory work, and consequently
the author asked attorneys, prosecutors and judges to offer their views about four
relevant issues:

1) The timeliness of interrogations;

2) The length of interrogations;
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3) Repeated interrogations;

4) Medical examinations.

In relation to the timeliness of the process, respondents were asked to answer
this question: As far as you have observed in terms of your work, does the interroga-
tion of victims during pre-trial proceedings usually occur without any unnecessary
delays, immediately after news of the criminal offence have been received, and at a
competent institution? The responses are depicted in Figure 27.

These responses show that judges and prosecutors agree on this issue, with 75%
of judges and 78% of prosecutors saying that interrogation of victims occurs without
unnecessary delays almost always or in most cases, while 57% of attorneys said that
this happens only sometimes or hardly ever.

The next question illustrated by Figure 28 had to do with the duration of inter-
rogations: As far as you have observed in terms of your work, is the duration of pre-
trial interrogations appropriate?

Here it can be seen that a slightly fewer than 48% of respondents say that the
duration of interrogations is almost always or in most cases appropriate, while fewer
than 42% admit that the interrogations are sometimes too short and too careless,
and 10% argue that they are too long.

Since repeated interrogations may be troublesome for victims, respondents were
asked whether this happens to an unnecessary degree. Different groups of respond-
ents were asked to answer different questions. Attorneys were asked to respond to
the general question of whether the repeated interrogation of victims is or is not
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Figure 27 As far as you have observed in terms of your work, does the interrogation of
victims during pre-trial proceedings usually occur without any unnecessary delays,
immediately after news of the criminal offence have been received, and at a competent
institution?
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Figure 28 As far as you have observed in terms of your work, is the duration of pre-trial
interrogations appropriate?

common in criminal proceedings. 62% said no, while one-third said yes. Judges and
prosecutors were asked two questions:

1) Have you encountered unnecessary repeated interrogations during pre-trial

proceedings?

2) Is the repeated interrogation of victims necessary for the court? The views of

prosecutors and judges did not differ much when answering these questions
(apart from those who answered “other”).

In responses to the first question, both confirmations and denials were equally
common. In terms of the second question, most prosecutors and judges said that re-
peated interrogation of victims is necessary. This means that improvements in this
area might apply to the pre-trial interrogation of victims, focusing greater attention
on the first interrogation so as to avoid unnecessarily repeated interrogations that
may be problematic for victims.

The last question related to the information from victims related to medical ex-
aminations (see Figure 29). The Directive’s preamble includes concerns about exces-
sively encumbering and unnecessary examinations, and so attorneys, prosecutors
and judges were asked to evaluate the relevant practices.

These answers fully overturn the belief that there may be unnecessary or too
many medical examinations. 46.5% of respondents said that the process is appropri-
ate, while 43.5% said that it is not appropriate because there are too few examina-
tions or that the examinations are cursory. Only one respondent thought that there
are too many examinations.
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Figure 29 An evaluation of medical examinations

5 Compensation for victims

There are two aspects in relation to compensation for victims insofar as the rele-
vant guarantees are enshrined in the Directive, which are worth the consideration -
the compensation for harm caused by a criminal offence and the compensation for
expenditures that victims have incurred because of their participation in criminal
proceedings.

The compensation for harm caused by a criminal offence at this time involves
two manifestations — the state compensation that is paid in accordance with the
relevant national law'!, as well as the compensation which victims receive from the
people who are found guilty of the relevant offence or who have been responsible
for the activities of such people.'? The latter process is more related to criminal pro-
cedure than the former one is, and that is why this study is more focused on it. It
must also be noted that state compensation is not the main issue here in that such
compensation only applies to a narrow range of individuals.!? It is also true that the
payment compensation from the state does not preclude the victim from demanding
additional compensation from the guilty party. For illustrative purposes, the author
can offer data about state compensation paid in 2013 (see Tables 2 and 3).!

Official statistics show that 49,905 criminal offences were registered by the Inte-
rior Ministry in 2012." There is no reason why the number of offences should have
declined substantially last year, and that shows that state compensation is paid in
very few cases. Accordingly, the issue of compensation in criminal proceedings is
and will continue to be of importance.
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To recall the previous question about how the respondents view the main moti-
vation of victims when it comes to becoming involved in criminal proceedings, i.e.,
to receive compensation, two questions were posed in relation to compensation, ap-
plications for compensation, and the importance thereof. This time nine mediators
were also asked to answer the questions. The first one depicted in Figure 30 relates to

the frequency at which applications for compensation are submitted.

The above data reveal that 94% of respondents said that this happens nearly al-
ways or frequently, while only 5% said that it happens seldom. It must be noted that
most of those who said that it happens seldom were mediators, while very few attor-
neys, judges and prosecutors said the same.
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Figure 30 Do victims make use of the right to seek compensation?

Considering whether the main reason why victims take part in criminal pro-
ceedings is that they wish to receive material compensation, the respondents were
asked whether the interest of such people diminishes once they have received the
compensation (see Figure 31).

These answers show that 84% of respondents say that the interest of victims
diminishes after they receive compensation nearly always or in most cases, with
only 14% saying that this happens seldom or hardly ever. This shows that material
compensation is the main motivation for victims in terms of actively taking part in
criminal proceedings, also noting that interest in this diminishes once the compen-
sation is received.

The other aspect of compensation relates to whether victims receive compensa-
tion for expenses that they have incurred during criminal proceedings — something
that refers to Section 367 of the KPL. Respondents were asked whether victims make
use of this right (see Figure 32).

The above responses demonstrate that 58% of respondents say that requests for
such compensation are received seldom or hardly ever, while 37% of respondents
say that this happens frequently. Considering these responses in the context of how
often victims ask about the right to receive such compensation, one must conclude
that victims make use of the right to receive compensation more often than they re-
ceive information about it. This means that they learn about the opportunity from
people who are not involved in the proceedings. Still, it has to be said that even
though victims often ask for compensation of the expenses that they have incurred,
comparatively many responses reveal that these requests are submitted seldom or
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Figure 31 If victims receive compensation during criminal proceedings, does their
interest in the proceedings diminish?
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hardly ever. This means that by no means all victims make use of the procedural
guarantees that are always awarded to them. Another negative trend here is that
most prosecutors have encountered the relevant situations seldom or hardly ever,
which means that inadequate attention is devoted to this issue during the pre-trial
proceedings.

6 Settlements of criminal cases

Several studies and publications have been devoted to the settlement of criminal
cases during the past decade. Among them are several important publications in
Latvia.'® These have recommended essential improvements to legal regulations and
their application. There have been some essential changes in this regard as a result
of these scholarly recommendations, as well as other circumstances which relate to
the legal regulation of this particular issue. One issue that has not changed is the
fact that, depending on the criminal charges that have been filed, a settlement can
prohibit criminal procedure (KPL, Section 377.10), exempt an individual from the
criminal liability (Section 379.1.2), or have no decisive procedural consequences. In
recent years, the use of settlements to prohibit criminal procedure has been amend-
ed not in relation to Section 377 of the KPL, but instead in relation to instructions
in Section 7 of the KPL which speak to those cases in which criminal procedure can
only be launched if the victim files a petition in this regard (such procedures must
be ended if settlement is reached). This applied, for instance, to offences against the
state until this year, as defined in Section 90 of the Criminal Law (KL) when this
part of the law was stricken via amendments that took effect on April 1, 2013. Only
in 2011 were the criminal offences referred to in Section 185.1 of the KL included
in this category. The next statistical data in this paper show these changes very evi-
dently. When it comes to the overall application of Section 377.10 of the KPL, it has
to be said that between 2010 and the first half of 2013, the number of criminal pro-
cedures that were ended because of a settlement increased in 2011 and 2012, while
there was a decline in 2013. The situation differed in terms of specific criminal of-
fences. An overview is provided in Table 4.

There have also been essential amendments to rules concerning a settlement as a
reason for exempting an individual from criminal liability in accordance with Sec-
tion 379.1.2 of the KPL. The most important amendments to the KPL and KL took

Table 4
Criminal procedures ended on the basis of Section 377.9 of the KPL"
Section of law Year of decision
2010 2011 2012 2013 (1°' 6 mos.)
90 0 0 0 0
130 18 130 167 72
157 0 1 6 2
159.1 5 3 3 2
160.1 0 0 1 0
185.1 9 251 287 116
260.1 74 57 34 19
Total 556 1,040 1,147 477
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effect on April 1 of this year, and they have been reviewed in great detail in the jour-
nal Jurista Vards.'® It is particularly important to note that once the amendments
took effect, there were very important requirements in relation to a settlement as a
cause for exempting someone from criminal liability (KPL, Section 379.1.2). In the
past, the law did not include any direct indications as to people who could be ex-
empted from criminal liability as the result of a settlement. Neither did it include any
rules about the content of the relevant settlement. The new version of the law states
that a person who has committed a criminal offence or a less serious criminal offence
can be exempted from criminal liability except in cases when the criminal offence
has led to the death of an individual, but only if a settlement between the suspect and
the victim or a representative of the victim has not led to exemption from criminal
liability during the past year and if the suspect has fully prevented any harm caused
by the criminal offence or has paid compensation for any losses that have been in-
curred. Due to this reason, it was interesting to look at statistics related to Section
397.1.2 in terms of the three most common criminal offences with respect to which
these rules are applied, also looking at how practices have changed since the afore-
mentioned amendments took effect. Illustrative data are found in the Table 5.

There are several important conclusions that can be drawn from these data.
First of all, the number of cases in which a settlement has led to an exemption from
criminal liability has tended to decline since 2013. If the number of applications of
Section 379.1.2 of the KPL does not increase during the second half of 2013, then
the total number of such cases during the course of the whole year will be lower by
one-half than in 2010. This increase also cannot be predicted by the amendments
to the KPL and KL that took effect on April 1, 2013, thus substantially reducing the
range of incidents and offences with respect to which a criminal procedure cannot
be ended with the help of a settlement. It is also true that in the context of the afore-
mentioned prerequisites for the use of a settlement, Section 279.1.2 related to crimi-
nal procedure in accordance with offences listed in Section 175 of the KL have been
ended to an equal degree as was the case with Section 379.1.2 of the KPL between
April and June 2012 and January and March 2013, when the amendments were not
yet in force, as well as between April and June 2013, when the additional prerequi-
sites had to be utilised. This led to the assumption that before the amendments took
effect, those who were handling criminal procedure chose to use a settlement only
if the prerequisites for the process were satisfied, etc., or that those same people did
not even notice the new rules.

Respondents in the survey were asked to state their views about settlements in
terms of several related issues. The first question is whether a settlement is in line
with the essence of criminal procedure (see Figure 33).

As can be seen in these answers, the absolute majority of respondents said that a
settlement is in line with the essence of criminal procedure or that this depends on
the criminal offence that was involved.

Asked about the cases in which a settlement should be offered, the respondents
offered a great variety of answers, but those that were mentioned most often were
the cases involving property losses, involvement of juveniles or first-time offences,
many cases in which the victim wants to settle the case because it facilitates under-
standing of the situation at hand, only in those cases when a real compensation has
been paid, etc.

Mediators were asked about what victims expect from a settlement, and sev-
eral answers could be ticked off. Six of the nine mediators who filled out the
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Table 5
Criminal procedure ended on the basis of Section 379.1.2 of the KPL"

Sen of Law

(top ctio3) Year/period of dicision

2010
2011
2012
2013, 1°t 6
mos
4 Jan. to
30 June 2011
4 Jan. to
30 June 2012
1 Jan. to
31 March
2013
4 Jan. to
30 June 2013

185 364
180 193
130 142
185 96
180 86
175 85
260.11 153
175 86
180 65
260.11 49
175 46
126 43
180 27
185 19
126 18
260.11 43
175 23
185 19
126 27
175 22
260.11 20
260.11 29
175 24
126 16
Total 1198 704 667 283 175 171 142 141

questionnaire said that victims expected the guilty party to apologise, eight said
that the victim wanted to know why the offence was committed in the first place,
one said that the victim expected to reach an agreement with the guilty party, nine
said that the victim was interested in compensation, and two ticked the answer
“other.”

Attorneys, prosecutors and judges were also asked to express their views as to a
settlement which did not allow criminal procedure to be pursued. The responses are
shown in Figure 34.
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Figure 33 Is a settlement in line with the essence of criminal procedure?
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pursued
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As can be seen here, the answers are by no means homogeneous, and equal num-
bers of respondents have positive views about a settlement as something which halts
criminal procedure, that the settlement should not be an obstacle against criminal
procedure, or that it all depends on the offence that has been committed.

The KPL also allows employees of the State Probation Service (VPD) to help in
pursuing a settlement. In recent years, the VDP has done active and effective work
in facilitating and organising settlements. In its 2012 annual report,*® the VDP of-
fered data about settlements that require no further comment.

The trends in this area can be seen in numbers - there were 51 requests to
organise a settlement in 2005, 251 in 2006, 744 in 2007, 1,140 in 2008, 745 in
2009, 440 in 2010, 696 in 2011, and 706 in 2012. The rapid drop in 2009 had
to do with the financial crisis which began in 2009 and continued until 2013.
The work of the VPD was substantially curtailed with the rule that it could
only organise settlements during the pre-trial stage of the process.

In 2012, 15% of all the probation clients who were involved in a settlement
were juveniles.

In 2011 and 2012 settlements were requested most often by those who had
committed a criminal offence, but the number of requests from prosecutors
increased by 19% in 2012, while the number of requests from the police de-
clined by 20%.

Settlements have most often been requested in the context of less serious
criminal offences and crimes, but in 2012 there was a substantial increase in
settlements related to serious criminal offences in which juveniles were in-
volved.

Most settlements related to theft, fraud or misappropriation at a minor level,
theft, fraud or misappropriation at a minor level when the offence was com-
mitted repeatedly, theft involving access to a flat, other venue or warehouse,
or the purposeful destruction or damage of the victim’s property.

When it comes to the results of settlements, there were several positive trends
in 2012. For the second year in a row, there was the same number of con-
ditional settlements. The number of incidents in which a settlement was not
reached declined a bit, and the sad fact is that the number of cases in which
a settlement was interrupted increased in 2012. That was mostly because the
person who committed the criminal offence was unwilling or unable to pay
the demanded compensation to the victim or did not agree to do so in the
period of time that was established.

Analysis of the results of settlements in 2012 show that the parties reached
agreement 272 times, agreed without conditions in 104 cases, and did not
reach agreement in 28 cases. These results can be seen as positive, because
nearly 60% of the cases in which both parties arrived at a settlement meet-
ing led to an agreement. In 2012, 76% of participants in settlement attempts
agreed on compensation which related to compensation for the victims, in
22% of cases it involved an apology, only 2% involved specific work, and in
1% of cases it involved work and compensation.

Given the active work of the VPD and the ideas included in the Directive about
the involvement of mediators, the author sought the views of practical workers about
the conclusion of a settlement with the VPD with the participation of a mediator.

Mediators were asked whether effectiveness of settlements increases if a me-
diator is involved, and all nine respondents answered yes. Attorneys, judges and
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Figure 35 Evaluation of the work of the State Probation Service in relation to settlements

prosecutors, in turn, were asked to evaluate the work of the State Probation Service
(see Figure 35).

The above numbers show that more than 56% of respondents have positive views
about VPD operations, while fewer than 11% have negative views. 29 of the respond-
ents had no view about the matter, because they have had no contacts with the work
of the VPD. It is interesting that most of them are attorneys.

The overall conclusion here is that the fairly active operations of the VPD have
proven themselves to be effective, and the amendments to the KPL that speak to the
rights of the handler of the process and to the obligation to approach the VPD in
terms of organising a settlement and that took effect on April 1 of this year will im-
prove the overall situation to an even greater degree.

7 Legal aid to victims

One of the most important procedural guarantees for victims, to be sure, is the
right to receive legal aid from an attorney in criminal proceedings. A professional
attorney can take part in the defence of a victim’s interests in two ways — as a rep-
resentative of the victim or as a provider of legal aid to the victim. With the aim of
determining whether the involvement of a attorney in criminal procedure improves
the defence of the victim’s interests, respondents were asked about their observa-
tions in terms of whether the defence of a victim’s interests is more effective if an
attorney takes part in the procedure as a representative of the victim or as a provider
of legal aid (see Figure 36).
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Figure 36 Is the defence of victim interests more effective if an attorney takes part as a
representative of the victim or as a provider of legal aid?

These answers show that most respondents (65%) answered the question in af-
firmative, while the next largest group (27%) argued that this depends on the vic-
tim’s own ability to take part in the process actively. It is important to note the
fundamental differences here among various groups of respondents. Nearly all
attorneys (95%) said yes to the question, while most prosecutors and mediators
believed that the participation of an attorney in the defence of a victim’s interests
depends on the capacities of the victims themselves. Most judges believe that the
participation of attorneys makes the process more effective and ensures the defence
of the victim’s interests to a greater degree.

According to the existing law, not all victims in criminal cases receive the state-
financed legal aid. Respondents were asked whether such aid should be provided to
all victims (see figure 37).

The above figures show that approximately equal numbers of respondents sup-
port and reject the idea that all victims should be provided with state-financed legal
aid.

As depicted in Figure 38, more distinction in views was observed when respond-
ents were asked whether there should be cases in which the participation of an at-
torney in defending a victim’s rights is mandatory.

As shown in Figure 39, the absolute majority of all respondents, as well as in each
group of respondents, in supporting the mandatory participation of an attorney in
the protection of a victim’s interests. Respondents were next asked about the cases in
which this should happen, with an opportunity to indicate several answers.
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Figure 37 Should all victims receive state-financed legal aid?
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Figure 38 Should the participation of an attorney in the protection of a victim’s interests
be mandatory in some cases?

A majority of respondents believe that an attorney’s participation should be
mandatory for victims who suffer from physical or mental disorders, as well as when
the victim is a juvenile. Other options, including the mandatory provision of aid to
poor people, are supported by the minority of respondents.

The final question about legal aid focused on the main benefits for victims
when an attorney represents a victim or provides legal aid in criminal procedure.
The point here was to obtain information from professional observations of those
cases in which the participation of an attorney really helps the relevant victim. Here,
again, multiple answers were offered, and respondents made active use of them in



84 Juridiska zinatne / Law, No. 6, 2014

100
90
80
70
60
50
40
30
20
10 ‘
0 - I =
attorneys | prosecutors | judges mediators total
(42) (23) (36) 9 (110)
M Juvenile victims 33 11 23 1 68
B Victims with physical,
mental disorders 37 19 27 4 87
E Poor victims 22 7 14 0 43
M Other 4 0 10 4 18
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Figure 40 Benefits for victims from the participation of an attorney in criminal
procedure
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the sense that, on average, each respondent chose more than two options (for an
overview, see Figure 40).

Overall and in each group most of the respondents said that the main benefit
from an attorney’s participation is that the victim has a more precise understand-
ing of the process. More than a half of the respondents indicate that victims have a
greater sense of security when an attorney takes part. Only among attorneys did the
majority of respondents say that an attorney’s participation ensures greater respect
on the part of the handler of the criminal procedure, with few respondents in other
groups agreeing with this view.

The bottom line here is that the participation of an attorney in protecting a vic-
tim’s interests is an effective procedural guarantee, one that is supported in various
groups of practical participants in criminal procedure.

8 Aspects of the defence of victims

Finally, the author presented respondents with a few general and possibly pro-
vocative questions. The first question, illustrated by figure 41, focused on whether
there are cases in which victims make use of their rights in a dishonest manner.

These answers show a comparatively positive attitude about the participation of
victims, because an absolute majority of all respondents, as well as in each group,
say that dishonesty on the part of victims is uncommon or occurs in just a few cases.
This is positive, in that irrespective of the reasons why victims choose to take part in
criminal procedure, the malicious misuse of their rights is an uncommon thing.
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(42) (23) (36) 9) (110)
M Yes, often 2 0 1 0 3
B Yes, but seldom 20 6 12 2 40
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B Never 2 1 3 1 7
M Other 2 0 1 0 3

Figure 41 Do victims sometimes use their rights dishonestly?
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Figure 42 Should victims take an active part in criminal procedure?

Next respondents were asked whether victims should take an active part in crim-
inal procedure in the first place (see Figure 42).

Here a fairly extensive homogeneity of views is represented. Among all respond-
ents and in each group, the absolute majority of respondents reply in affirmative,
and that means that the participation of victims is not, in most cases, seen as a hin-
drance to the process. On the contrary, it is supported.

Finally, the aspects of the status of victims in criminal procedure have been re-
viewed by scholars and by victims, but there has been little examination of the views
of practical workers who encounter victims in their everyday professional work
when it comes to the most important aspects of the defence of victims in Latvia at
this time. An open question about this led to a wide variety of answers. Several re-
spondents argued about the impossibility of receiving compensation for damages
because the defendant has no money. Others pointed to effective protection of the
victim against family violence, the provision of an effective defence, great availabil-
ity of initial support procedures, increased state compensation, a failure to inform
victims about their status and the relevant rights and obligations, the limited ability
of victims to speak about the case in court, the need to reduce or eliminate contacts
between the victim and the convict, and protection of a victim from the influence of
defence attorneys.

A few very interesting thoughts were expressed by few of the respondents. Some
said that a victim is helpless if the handler of the process is not active and interested
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in the procedure. One specific proposal might really improve the defence of victims
in a substantial way without any major investments of time or resources - that vic-
tims should be ensured the right to receive at least one free consultation with an
attorney when a criminal case has been launched and the individual wishes to have
the status of a victim.

Summary

1. Victims and their status in criminal procedure are topical and problematic is-
sues in criminal proceedings at this time.

2. At a time when norms related to the criminal procedure rights allow the victim
to choose whether or not to obtain the official status of a victim, the absolute
majority of victims decide to accept the status of a victim in the criminal proce-
dure.

3. The survey data show that the most important reason why victims wish to take
part in criminal procedure is that they can receive material compensation and
that they wish to ensure that the guilty party is punished. It is also true that if a
victim receives a compensation during the process itself, it is less likely that he
or she will be actively involved in the process from there onward.

4. Most of the surveyed judges and prosecutors confirmed that the active partici-
pation of the victim in criminal procedure could influence the process and the
result, thus visibly proving that the victim’s involvement in criminal procedure
was tactically justified.

5. The KPL does not directly regulate the issue of whether a victim can reject the
status of a victim, while, in practice, the desire of victims to reject the status is
not recognised; this means that once a person has been declared to be a victim,
he or she cannot reject the status.

6. When it comes to informing victims about their rights and obligations, it has to
be said that the evaluation of the practical employees was not particularly posi-
tive, and the situation in Latvia must be described rather critically.

6.1. In accordance with the requirements of the Directive and the KPL, as well
as other norms which apply to the practices, the information about the
relevant elements of the status of a victim can be evaluated as something
which always must be provided.

6.2. Still, there are no such instances. In no case when the respondents were
asked to evaluate the provision of information about the specific element of
the victim’s status, did even 50% of respondents say that this information
is always provided. There were unforgivably few cases in which the evalua-
tion of “always” or “in most cases” reached a level of 75%.

6.3. At the same time, there were 50% of respondents who said “in few cases,”
“hardly ever” and “never.”

6.4. The highest level of informing people about the elements of their status as
victims was presented by prosecutors who comparatively seldom said that
this happens “hardly ever” or “never.”

6.5. Attorneys were most critical, saying that this happens “always” in very
few cases, instead often claiming that it happens “in few cases” or “hardly
ever.”

6.6. Information about the elements of a victim’s status is one of the weakest
aspects in terms of the reviewed issues related to legal proceedings, and
this requires rapid and essential improvements.



88

Juridiska zinatne / Law, No. 6, 2014

10.

11.

12.

Latvia should more extensively evaluate and popularise the work of available
organisations that offer support to victims. Although several organisations in
this area are quite active and successful at this time, practical employees and
victims lack information about them and do not have an understanding as to
how this involvement is necessary. This means that support for “external proce-
dures” is not at an adequate level.

. In most cases, practical employees indicate that investigatory work is usually

corresponding to the requirements. There are, however, improvements neces-
sary when it comes to the initial interrogation of victims so that the process is
carried out sufficiently responsibly and completely. This would eliminate or at
least fundamentally reduce the need for victims to be interrogated more than
once during pre-trial procedures.

Victims actively make use of the right to seek compensation, but the poor mate-
rial condition of the guilty parties means that compensation is received very
seldom.

Settlements have been known and practiced in Latvian criminal procedure for
a long time, and practical employees support the process. Amendments to the
KPL and KL that took effect on April 1, 2013, and had a comparatively substan-
tial effect on settlements as exemption from criminal liability, have not had a
particularly essential effect on ending criminal procedures in relation to Sec-
tion 379.1.2 of the KPL.

Legal aid must be seen as the most essential guarantee for victims in relation to
criminal procedure. Attorneys, prosecutors and judges all admit that the great-
est benefit from the participation of an attorney in protecting the interests of a
victim in criminal procedure relates to the amount of information that the vic-
tim has about his or her status, rights and obligations. In practice, respondents
support the view that there are cases in which victims must receive legal aid on
a mandatory basis.

When it comes to the most important issues of defending a victim, those de-
fined in the survey indicate increasing the amount of state compensation, im-
proving the effectiveness of the collection of compensation from guilty parties,
facilitating the availability of legal aid, greater support for victims outside of
criminal procedure as such, and ensuring the protection of victims and their
interests.
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The paper analyses the objective of an ownership claim - “to declare ownership rights.” Accor-
ding to the literal meaning of law, the claim can be brought by the present owner, still, in the
court practice and in legal science this provision is interpreted broader, including a reference
to the former owner. Due to this reason the borderline between an ownership and a restitution
claim is lost, although in essence they are different.
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Introduction

Ownership claim cannot establish ownership rights that are not owned by the
plaintiff when the action is brought to the court. According to Articles 1044-1066 of
the Civil Law, it is not possible to raise ownership claim and in the same proceed-
ings invalidate a transaction or transactions, and renew ownership rights. In legal
science and case law, there has been a dominating view that in ownership action a
person rather restores earlier ownership rights than protects the existing ones. Upon
such circumstances ownership action shall end up with restitution of earlier rights
instead of establishment or protection of existing rights.

The aim of this publication is to demonstrate that this idea, which is based on a
wide interpretation of the Civil Law norms, has come to a deadlock.

The latest tendencies of literature and case law are gradually waiving this under-
standing and allocateing a greater meaning to the principle of public credibility and
stability of civil law.

1 Objective of the ownership claim

According to Article 1044 of the Civil Law of Latvia (CL) the objective of the
ownership claim is “declaration of ownership rights and in connection therewith,
granting of possession.” Ownership claim may be the so-called declaration claim
where the claimant is a person who possesses rights, but the respondent - a person
who denies, infringes these rights'; or the execution claim where the claimant is a
person who denies the rights of the respondent, but the respondent - a person who
regards these rights as his/her own®. If, similarly to rei vindicatio described in the
Roman law, both parties are equally categorical in claiming that the disputed prop-
erty is owned by the respective claimant or respondent?, such trial shall be quali-
fied as a declaration claim according to V. Bukovsky. If, however, only the claimant
states that the property is owned by him/her, but the respondent, without denying
the claimant’s ownership rights, still refuses to return the property “on the basis of
some property right or such personal right as the claimant must recognise” (Article
1061 of the CL), such trial shall be qualified as an execution claim according to
V. Bukovsky. In both abovementioned cases the claim is grounded on the claimant’s
assumption that the ownership rights, whose declaration is requested before the
court, had existed already at the moment when the claim was brought.

According to the idea of law, within the framework of the ownership claim it
is not possible to establish such ownership rights, which, at the moment when the
action was brought, were not owned by the claimant, respectively — the ownership
claim is not possible as the so-called constitutive or transformation claim, i.e., a
claim which is aimed towards transformation of the legal relationship. In case of a
constitutive claim it is exactly the court’s judgment that is the legal fact on the ba-
sis of which legal relations are established * - the existing rights of the claimant are
transformed into totally different rights during the trial.

2 Actio in rem character of the ownership claim

If a claimant alleges that he/she has acquired the property through delivery or in-
heritance from another person, then he/she must also prove that his/her predecessor
was the owner of it (Section 2 of Article 1060 of the CL). This is a type of proof which
is called probatio diabolica® due to its complexity, and the modern legal systems, ex-
cept the CL of Latvia, have mostly abandoned it exactly due to this reason.
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In practice there are also admitted proofs of ownership rights that do not comply
with the provision under Section 2 of Article 1060 of the CL’.

According to the sense of the CL, it is not possible to bring an ownership action
and within the same proceedings claim invalidation of a deed or deeds and renew
the ownership rights by introducing amendments to the land register records about
the owner of the disputed property, because in such circumstances the claimant will
turn out to be a former owner instead of the actual owner, and the subject matter of
the claim will not be a declaration of ownership rights but rather their establishment
or restitution (the problem of a “formal” and “true” owner or “the problem of two
owners”®).

Hitherto this issue has not left a remarkable influence upon development of the
ownership claim. However, in the latest practice the question about delivery and
prescription has become topical as being two mutually connected types to acquire
property.’

By transforming the ownership action into the proceedings resulting into restor-
ing of earlier ownership rights instead of protecting the present ones, the ownership
action shall end then with restitution of the rights of earlier existence, instead of es-
tablishment and protection of the existing ones.'” In the modern legal systems there
are different conditions and borderlines for application of restitution. Mostly the law
permits the court’s discretion'!, the chance of restitution is not always available. In
such claim the respondent acts as a contractor to the deed (Civil Code of France '*
(hereinafter CCF) Articles 1304-1314; BGB' §§ 116-144; Italian Civil Code ** (here-
inafter ICC) Articles 1425-1440) or a person who has directly gained benefit out of
such deed although he/she has not participated in its concluding (§ 143, Section 4,
BGB; ICC Article 1441). It is a personal action. The Civil Code of the Netherlands"
(hereinafter CCN), which separately regulates restitution in case of performance not
due (CCN Articles 6, 4, 203-211) and unjust enrichment (CCN Articles 6, 4, 2012),
provides that unjustly transferred property may be reclaimed from the recipient
(CCN Articles 6, 4, 203), thus - as a personal action.

By joining the ownership claim of actio in rem character with the restitution
claim having the character of a personal claim, the Latvian law created a system with
no parallels in any of the existing legal systems. In practice, the outcome of an own-
ership action has become unpredictable. It can lead both to establishment and pro-
tection of the existing rights and to restitution of the rights of an earlier existence.

3 Claim on rectification of a land register record or “rectification
claim”

There is a view that the rights of an owner recorded in land registers do not only
depend on the record in the land register, but also on the activities of owner’s legal
predecessors.'®

According to this view, “the true owner may simultaneously claim both invalida-
tion of the mentioned alienation agreement and rectification of the wrong record of
the property.”™’

To substantiate this view, the quoted authors refer to several rulings by the
court.!® They explain that “the mentioned claim is similarly understood also in the
Swiss Civil Code ((Grundbuchberichtigungsklage), see Article 975°) and in the Ger-
man law ((Grundbuchberichtigungsanspruch, see Article 894).”*° In the court practice
the “rectification claim” is regarded as a type of the ownership claim.?!
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The CL does not provide a claim “to rectify a land register record”. Likewise,
the norms on ownership claim do not provide that by filing such claim there are
grounds to invalidate the deed whereof the ownership rights of the defendant arise.
They also do not envisage a chance to “renew”, “construct”, “rectify” or in any other
way amend those legal relations which existed at the moment when the claim was
brought. If the court, having referred to these norms, has constituted the rights
which had not existed when the claim was brought, it has acted against both the
provisions arising literally from the law and contrary to the idea of the law.

This contrast between the literal meaning of the law and its interpretation is
noteworthy at least as a bright illustration of the “judge-made law” development in
Latvia.

According to the doctrine on the “judge-made law” or further development of
law contra legem, an obligatory pre-condition which justifies such activities is that
the existing regulation is either unfair or unreasonable.?? The court may prevent in-
justice, as a result of which the owner has lost his/her rights and may renew such
rights despite the fact that these ownership rights cannot be proved.

References to “rectification” of records appear in the court judgments in the light
of the theory by A. Grutups and E. Kalnins (SKC-32/2002%%). Alongside with “recti-
fication” one can come across a number of judgments, where by reference to various
infringements of law various persons, including subjects of public law, have raised
claims in the interests of “former owners” to renew ownership rights and with sat-
isfaction of such claims the courts have ruled on rectification of a number of land
register records with respect to the persons who could not know about defects in the
ownership rights of their legal predecessors. The reason for such behaviour could be
both the mistake on adopting decision on denationalisation®*, privatisation®, also
infringement of the joint ownership rights (the so-called cases of mansards)?, also
inner defects of any deed or even a lawfully enforced judgment revoked later as un-
lawful”. During this period of time an idea was developed that a record in a land
register was not a fact of public credibility to be taken into account by any future
acquirers of the immovable property, but rather a presumption which could be dis-
proved by indicating any fact that was in conflict with it.?® The attempt to seek simi-
larity in the question about the three different legal systems of “rectification claims”
has turned out to be methodologically erroneous and practically unenforceable. This
proposal is methodologically wrong because not only the preconditions are different
in the legal system into which this borrowing is transposed, namely, in Latvia, but
also in the countries wherefrom they were intended to be borrowed. The German
law is based on the principle of abstraction.?’ In Latvia one can trace elements of
both causality®® and - partially — those of abstraction.” In Switzerland the delivery
system is based on the principle of causality.** Besides, neither the German nor the
Swiss law provides that “rectification” of such record could be possible against the
will of the person whose rights would be infringed through such “rectification”.

4 Ownership claim and the good faith of an acquirer

Almost 10 years after the idea about the “rectification claim” appeared,® a radi-
cal turn took place in the meaning of the objective of an ownership claim. “Recti-
fication claim” gradually lost its attraction. The court started to turn its attention
to the good faith of an acquirer as well as to the fact that actually the CL did not
exclude the transfer of ownership rights in the circumstances when the alienator
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had alienated the property to several acquirers simultaneously. Such conclusion was
probably first made in the case SKC-5/2002%%. Thus, after lingering attempts for a
better solution, the court practice returned to the earlier acknowledgment expressed
already back in 1914, namely, the rights of an acquirer are in no way influenced by
the activities of a seller.”

During the period from 2002-2005, the judgments adopted almost at the same
time contained acknowledgements both about unchangeability of the acquired own-
ership rights and about “rectification” of the existing record. One can see intensive
attempts to justify the necessity for “rectification” of a record by the attitude of the
acquirer against the deeds concluded earlier. The courts departed from the strictly
observed provision in the pre-war literature and judicial practice that the sole crite-
rion to dispute the good faith of an acquirer of the immovable property may be the
defects that could be learned from the record in the land register.*®

In the cases when the court had doubts about the good faith of the acquirer, it
ruled that it was possible to rectify the record (SKC-435/2001°7; SKC-91/2002%;
SKC-301/2003%). Inconsistency characteristic to this period in applying the princi-
ple of good faith of the acquirer is also proved by the fact that in numerous cases the
court has come to a totally opposite acknowledgment - that the immovable prop-
erty may be reclaimed even if the acquirer was acting in good faith (SKC-47/2005;
SKC-31/2003*; SKC-180/2003*% SKC-531/2003*; SKC-625/2005**).*>

A proposal made by E.Kalnins$, one of the co-authors of the “rectification claim”
theory, could be regarded as a turning point in the attitude towards the “rectifica-
tion claim”, namely, to introduce amendments in the CL that would make owner-
ship rights of the acquirer in good faith irrevocable*® in order to eliminate the mess
largely caused exactly due to the unsuccessful interpretation of the existing law in
the manner of the “rectification claim”.

5 Claim to grant possession, Publiciana in rem actio, rei vindicatio,
negatoria (prohibitoria) actio

The additional objective under Article 1044 of the CL - “to grant possession” - is
interpreted, however, very narrowly both in the court practice and legal science by
understanding “declaration of possession” as renewing of physical power over the
property.*’

Mostly an ownership claim is connected with renewal of ownership rights and
only rarely — with renewal of possession.

In disputes where the subject matter is an immovable property recorded in the
land register, possession over the property has no practical meaning. After the al-
ienated property is recorded in the name of an acquirer in the land register, the al-
ienator has no right to vindication (ownership) claim*, although he/she might still
have personal claim against the acquirer, e.g. based on the fact that the alienation
transaction is not valid.*

Likewise, the modern court practice admits only the right to compensation of
damages.”

In consideration of complexity to prove the ownership rights of the claimant ac-
cording to the CL, a question was discussed already in the pre-war period whether
in the Latvian law there existed a separate institute of Publiciana in rem actio® or a
claim by a fictitious owner.*
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Having noted that Publiciana is not mentioned in the Codification of Local
Laws, F. Konradi and A. Walter still draw an assumption that “the practice of the
courts of Riga recognises each justified acquisition as sufficient grounds for vindica-
tion”. For some time there was an idea which dominated in the legal science and
court practice that the factual transfer of immovable property should be preferred
over the ownership rights to an immovable property recorded in the land register.>*
Elements of a claim by a fictitious owner may be found in several judgments adopted
during 2000-2005.%

The issue of granting possession to be the subject matter of an ownership claim
is related to distinction between vindication (rei vindicatio) and negatory (negatoria
actio or prohibitoria actio) claims.>®

Indeed, it arises out of references to the Roman law sources in the Codification
of Local Laws” that the view that a negatory claim is regulated under Article 1039 of
the CL, is grounded.

Distinction between rei vindicatio and actio negatoria had a meaning in the Lat-
vian law of the pre-war period also because these claims were subject to hearing in
different courts — unlike the vindication claim, the negatory claim was within the
competence of a magistrate court.

There are no signs that after reinstatement of the CL, and especially since in 1999
the Civil Procedure Law (CPL) established that the cases dealing with ownership
rights to immovable property are admissible to a regional court, any distinction
would be made of admissibility corresponding to the previously mentioned elements
of a vindication and a negatory claim.

6 Competition of claims

There are the following types of competition of claims:

1) competition between the ownership or petitory claim and the claim on pro-

tection of possession or the possessory claim;

2) competition of the ownership claim and the contract execution claim;

3) competition of the ownership claim and the claim of restitution (on unjust

enrichment or condictio sine causa).

Literature presents an opinion that competition of claims “means that the claim
by an owner who is not in actual possession of the estate may simultaneously arise
from different so-called norms on claims where the envisaged claims are similar as to
their content”.>®

6.1 Competition between the ownership or petitory claim and the claim on
protection of possession or the possessory claim

Competition between the ownership claim and the claim on infringement or
deprivation of possession is only apparent.” It is not possible to have a declaration of
ownership rights through the claim on renewal of possession (Article 923 of the CL).

The outcome of a trial on protection of possession cannot serve as establishment
of any rights altogether. Neither the judgment can fix any ownership rights of the
claimant if the claim is satisfied, nor his/her scope of rights is narrowed somehow if
the claimant loses in the trial. Irrespective of what would be the result of a trial on
prevention of infringement of possession, the claimant still has the right to bring
ownership claim for the same property. Likewise, the respondent cannot refer to
such judgment as a proof of his/her ownership rights. Thus the court’s conclusion is
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even more surprising in the case SKC-435/2001 that declaration of ownership rights
may be reached through bringing a claim about renewal of possession.®

Less surprising are the court’s conclusions in the situations when the evidence
about acquisition of property into possession is indicated as grounds for the fact that
a party of the dispute (usually - claimant) has acquired ownership rights over the
disputed property.

With regard to movable property, this kind of reasoning arises from the fact that
the acquisition of property into possession mostly corresponds with the transfer
of ownership rights to the acquirer of possession (Article 883 of CL). With regard
to immovable property, acquisition into possession shall not be sufficient grounds
to acquire property, even if the acquirer has concluded the respective deed with
the owner of property. He/she only has a right to claim that such record is made
(Articles 994, 1024, 1479 of CL). Thus, the fact that both movable and immovable
property is in someone’s possession may, in the best case, serve as one item of the
evidence for ownership rights to a property, but shall not be recognised as an inde-
pendent precondition to establish ownership rights. Still, the judicial practice in the
ownership claims is controversial.®!

6.2 Competition of the ownership claim and the contract execution claim

Competition of the ownership claim and the contract execution claim, unlike
the matter discussed above, is encountered very rarely in the court practice. One
cannot observe a tendency to mutually replace these two different types of claim. It
also seems that in the major part of situations it would be impossible. Existence of
any contract in principle excludes a chance that a party to a contract could prevent
the breach of such contract, e.g., failure to transfer an alienated property or reclama-
tion of an alienated property, by raising an ownership claim. Such claim would be
dismissed because (in the first situation) the claimant is not yet, or (in the second
situation) is no longer the owner of the property and thereof the claim, although
grounded, should be dismissed exactly due to the fact that the claimant has wrongly
indicated the grounds of the claim.®

6.3 Competition of the ownership claim and the claim of restitution (on
unjust enrichment or condictio sine causa)

If the property cannot be reclaimed through an ownership claim, and there are
no contractual relations between the claimant and the person with whom the re-
claimed property is located, the claim on unjust enrichment remains the sole legal
instrument of protection. The scope to apply the claim on unjust enrichment and its
legal regulation is very different in various countries.®®

However, rei vindicatio and condictio usually cannot be mutually interchange-
able at will of a claimant.

According to the principle of causality - since, in the given case, a void trans-
action does not transfer ownership rights, it is possible to apply the principle of
vindication — ubi rem meam invenio, ibi vindico (where I find my property, there I
also reclaim it).** Still, in case there is a void deed within the basis of the transfer of
ownership rights, the transferred property may not be reclaimed by the ownership
action, but by the claim of unjust enrichment, most frequently condictio indebiti — a
claim defined as reclaim of satisfaction of non-existent debt (Articles 2369-2383 of
CL). Condictio indebiti is a personal claim in difference from rei vindicatio, which
is action in rem. As this claim is of a personal character, a conclusion may be drawn
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that the claimant has lost his/her ownership rights because otherwise the claimant
would have brought rei vindicatio.®

It must be concluded that there is no competition of claims in case of vindication
and unjust enrichment actions. The owner, should he/she have a chance, always will
prefer an ownership claim which allows reclaiming the property itself or if it is not
possible — the value of the reclaimed property (Article 1057 of CL).

7 Liability for alienation of property during the time of trial

The legal norm provided under Article 1055 of CL (liability about alienation of
property during the time of trial) which, according to its placement, refers to the
mechanism for compensation of damages, is interpreted rather broadly in practice,
i.e. as a restitution claim against the acquirer of property. In different cases of own-
ership actions, the idea of both the “time of trial” and “trial” is understood differ-
ently. Sometimes it is understood as events that took place before the beginning of
trial® or it is recognised as a time period when the claim on division of property of
spouses®” was reviewed between the same parties instead of the ownership claim, or
denationalisation claim.®® The right interpretation should be the one which by the
concept of the “time of trial” understands the period that continues from raising the
ownership action until the judgment in the given case is enforced.

The different interpretations with regard to consequences of the norm mentioned
above have a quite far-reaching effect — whether the liability described in the given
norm only refers to the defendant’s improvement of the property and compensation
of damages incurred due to the property (which would not be necessary in case the
property itself is not returned), to the duty to compensate the value of property re-
lated to accidental destruction of the property, which in the given case would serve
as a substitute (the narrower interpretation) of the claim on return of the property
or to the bad faith of the defendant by selling the disputed property during the trial
of the ownership claim would also influence the rights of the third person, who has
acquired the property during such alienation, to keep this property, respectively -
whether the alienation of property during the time of trial is a precondition to re-
claim the property from a third person (the broad interpretation).

There are several arguments in favour of the narrower interpretation. Firstly, the
second sentence of Article 1055 of CL: “the plaintiff need not be satisfied only with
recovery of the payment received for the property, but he/she may also claim recovery
of the property itself and its appurtenances (Article 1052), or for compensation for the
value of the property and its appurtenances, and for all loses and costs.” The conjunc-
tion “or” clearly indicates that in case all damages related to alienation of property
are compensated, the duty to return the property alienated in bad faith is lost. Arti-
cle 1057 of CL also indicates to the same effect, providing consequences in the situa-
tion when “the defendant does not return the property in compliance with a judgment
of a court,” which, in addition, clearly shows (again - contrary to the provisions of
the CPL), that such behaviour is a “free” prerogative of a defendant.

Secondly, also the CL provisions on liability of a possessor in bad faith only refer
to division of losses and costs instead of restitution.

Thirdly, by repeating norms on liability of a possessor in bad faith in general,
the same consequences are specifically defined as a legal regulation of consequences
for unintentional destruction of the reclaimed property within the framework of an
ownership claim (Article 1054 of CL). If, according to this norm, the liability in a
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form of the duty to compensate the value of the property enters due to unintentional
destruction of the reclaimed property during the time of trial, there are no grounds
to assume that the plaintiff would have a basis for reclaiming the property itself
from a third person in case of its alienation.

8 Restrictions to the ownership claim

According to Article 1065 of CL, an ownership action may not be brought if the
owner has, in good faith, entrusted a movable property to another person, delivering
it pursuant to a lending contract, bailment, pledge or otherwise, and such person
has given possession thereof to some third person. In this case, there may be allowed
only an action in personam against the person to whom the owner has entrusted his/
her property, but not against a third person who is a possessor of the property in
good faith.

When commenting a prototype of this Article in the Codification of Local Laws
(CLL dated 1864) - Article 923, V. Bukovsky has indicated, by reference to C. Erd-
mann®, that this restriction only refers to the cases when the property was delivered
into possession of another person instead of delivered into holding. Thus, according
to this interpretation, the owner may vindicate the property if it was delivered for
the lease.” This interpretation is also supported by the authors of the comments of
2002.7

E. Konradi and A. Walter have critically viewed interpretation of the norm men-
tioned above (Article 923 of CLL, dated 1864). They indicate that “only in one situa-
tion the first owner of property may reclaim it and keep it despite that according to the
rule of “Hand muss Hand Wahren” he has absolutely lost his ownership rights over
this property. Such situation may be encountered when the property, through re-alien-
ation, is again at the disposal of the unfaithful alienator. Although the latter has ac-
quired the alienated property in full ownership, the first owner still may bring against
him a personal contract claim on restitution of property and in this way again become
a possessor of the property, despite that pursuant to Article 923 [of CLL dated 1864 -
J. R.] he had lost ownership rights to this property and thus also the ownership claim”.”*

This principle was similarly commented also earlier. F. Sauvigny, first stating that
the aforementioned principle is understood in various ways in different legal sys-
tems, still maintains that the property delivered to the tenant may not be reclaimed
through the ownership action in any situation.”

Summary

Legal regulation of an ownership claim has changed several times since reinstate-
ment of the CL. Its scope has been enlarged by including not only establishment of
the existing ownership rights of a plaintiff, but also renewal of the lost ownership
rights, thereby turning it into a claim resulting in “rectification” of the record about
the current owner of an immovable property. A judgment of such “rectification” trial
becomes a legal fact based on which a new record is made in the land register. To
substantiate such a claim, it is stated that rectification of a record justifies absence of
the good faith of the acquirer. Still, there is a number of judgments where a record
has been “rectified” despite the fact that the immovable property has been acquired
in good faith. Thus. the concept of a “rectification” claim, which is not based on the
interpretation of law, but rather aimed at application of law contra legem, has not jus-
tified itself as it has not served to develop a uniform court practice.
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The CL sets forth overly strict criteria to prove the plaintiff’s ownership rights.
The judicial practice mostly ignores them. Such approach corresponds to the mod-
ern development tendencies in other countries.

The difference between a vindication (rei vindicatio) and a negatory claim has
a solely historical meaning, therefore the legal norms regulating ownership claim
shall be attributed to both cases.

Although the legal literature expresses an opinion that the plaintiff may freely
choose among several types of claims to protect his/her ownership rights, this com-
petition is only ephemeral, because competitive actions on protection of possession
and execution of a contract are aimed at a different objective and shall not be ap-
plicable for protection of ownership rights. Furthermore, an ownership claim and
a claim on unjust enrichment are not competing with each other; still, the Latvian
legal science has not developed clear criteria to separate them, as it is still disputable
whether the CL provides the principle of causality or abstraction. In the legal sys-
tems where the principle of abstraction is provided, the claim on unjust enrichment
is widely used to protect a person who has lost his/her property.

The idea expressed in the legal science that restrictions for reclaim of movable
property under Article 1065 of CL should be interpreted narrowly, is wrong.
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Introduction

In the doctrine of the Continental European countries, copyright is often con-
sidered as an “extension of author’s personality”. This is explicit in the Continental
copyright doctrine, which distinguishes between two categories of rights - moral
rights (which in several jurisdictions and theory are named personal rights) and
economic rights. While economic rights are freely assignable and licensable, the
moral rights are not usually considered to be objects of transaction. There are sev-
eral restrictions to the exercise of moral rights by third parties. Perhaps this was not
so relevant when the scope of copyright protection was limited to artistic expres-
sions and there were no signs of information and communications technology (ICT)
or knowledge based economy. Today’s reality is that copyright protected works are
regarded as business assets and products which may include substantial investment.
ICT provides tremendous opportunities for various uses of works. Furthermore,
works are often created and developed further collectively by a wide range of au-
thors. As a result, it is crucial to adjust the concept of moral rights with the aim to
facilitate economic, technological and cultural development.

The authors’ main argument is that in contemporary society we have to strike a
fair balance between author’s moral rights and the need to enhance the utilization
of copyright protected works by the society. The role of moral rights is to protect
the author’s honour and reputation, not to interfere with and create barriers to ex-
ploitation of works. The law should not restrict the author’s freedom to allow mak-
ing adaptations and changes to his works by third parties. This should be up to the
author to decide. One method to enhance the exploitation of works is to limit the
catalogue of moral rights so that if the author has transferred the rights to make
adaptations to the work to a third party, he cannot object to any changes made to
his work unless these changes are prejudicial to the author’s honour and reputation.
Another key method is to allow transactions with moral rights so that the exercise
of moral rights by non-authors is not restricted. It is, however, up to legal doctrine of
a particular country whether these transactions are constructed as waivers, consents
or licenses.

The article explores how different countries have dealt with barriers to the ex-
ploitation of works caused by moral rights. The authors use Estonia, France, Ger-
many, the Nordic countries, the United States, the United Kingdom and Canada
as examples. These countries can be divided into groups based on the strength of
protection of moral rights. France as the homeland of droit d’auteur concept has the
strongest protection for authors’ moral rights. In the Anglo-American copyright
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tradition moral rights have, however, very limited scope of protection. The Nordic
countries are somewhere in between.

Since the moral rights of the creator of a work belong to a broader system of per-
sonal rights in private law of Civil law countries, the authors first of all address the
question how to categorize personal rights in private law and whether it is possible
to exercise these rights by third parties. Thereafter, the authors analyse interna-
tional instruments regulating author’s moral rights and describe the extent of the
catalogue of moral rights in different countries. Extensive catalogue of moral rights
makes it necessary to regulate their exercise by non-authors. The authors explore
whether there are any international restrictions in regulating the exercise of moral
rights by third parties and analyse the regulations in several developed countries
and in the Draft European Copyright Code.” In the conclusion the authors sum-
marize research results and provide possible approaches to settlement of diverging
interests of the parties concerned by legislative means.

1 System of personal rights in private law and their exercise by third
parties

The concept of non-transferability of moral rights, as it is still common un-
derstanding in continental Europe, is based on the character of moral rights be-
ing those elements of copyright, which derive directly from the personality of the
author. Being a subgroup of personal rights, moral rights refer to those means by
which the human personality expresses itself towards its environment, i.e. any act
of creativity. The question to what extent can moral rights be exercised by third par-
ties is therefore preceded by the question whether personal rights in general can be
object to this exercise or whether they may even be transferable.

In continental Europe, personal rights (in the meaning of German “Allgemeines
Personlichkeitsrecht”) traditionally were seen as rights protecting non-material
interests; the scope of protection did not include their economic exploitation.?
Due to their essentially personal character, the non-material right to the integrity
of personal data — protecting interests such as privacy, reputation, dignity of de-
ceased persons — have been categorically neither subject to third-party exercise nor
transferable.

Defining the system of personal rights in private law generally is not an easy
task. In countries of dualistic theory (for example, France) moral rights developed
individually and separately from property (economic) rights, which means that in
these countries the emphasis is placed on the natural personal rights of persons,
rather than the property rights. In countries where intellectual work is a component
of the author’s ‘sphere of personality, the commercial aspects are not separated from
the moral rights of the author. However, the core of the moral rights remains per-
sonal. Therefore one may conclude that the meaning of personal rights and moral
rights can be different depending on the approach to the incorporeal rights of au-
thor over the work.*

Below we will follow the general division of legal protection of moral rights of
authors into the right of paternity or attribution, i.e. the right to claim authorship of
the work, and the right of integrity, which refer to the right to object to any distor-
tion or modification or other derogatory action in relation to the work which may
be detrimental to the author’s honour or reputation.” Moral rights are required to be
independent from the economic rights and in some jurisdictions can be transferred
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with economic rights. Here the German approach to the coexistence of moral rights
with economic rights seems to be the most flexible concept in civil law countries.
Coming to this point, one may conclude that even if the most important element of
personal rights is their inalienability and non-transferability, moral rights can still
be assigned in some countries under special conditions and in limited amount or
there is a limited right to agree on waiver of these rights.®

Estonian private law in its legal acts does not use the term “moral right”. Instead
of “moral rights” the terms “personality rights” and “personal rights” are used.
However, here also the use of terminology is not consistent vis-d-vis personal rights.
The Estonian Law of Obligations Act” (LOA) uses the terms “isikudigus” and “isiklik
oigus”, which could be, with some reservation, translated into English as “personal-
ity right” and “personal right”. The uncertainty in this differentiation is deepened by
the fact that the Supreme Court has not paid attention to the difference in the scope
of those terms and has even used them interchangeably.® The term “isikudigus” is
used in § 131 LOA, which refers to the obligation to compensate damage “caused by
unlawfully depriving a person of liberty, by defamation or by violation of any other
personality right”. Some legal scholars consider that this provision relates to the gen-
eral personality right containing inter alia the free self-realisation and the related
right to the inviolability of private and family life and inviolability of the home,
freedom of conscience, religion and thought, etc.” The term “isikudigus” (personal-
ity right) is also used in § 1055 LOA, which permits the performance of damaging
acts and lists “bodily injury, damage to health, violation of inviolability of personal
life or any other personality rights” as examples. This, in turn, can be analysed in
the context of the procedural rules regarding application of restraining orders. Here
the law'? refers to such orders being in place “In order to protect the personal life
of a person or other personality rights”!' This leads to a conclusion that the term
“isikudigus” includes the right to the protection against bodily injury and damage
to health. In contrast, the term “isiklik 6igus” (personal right) is contained in § 1045
LOA, which refers to unlawfulness of causing the damage if it is brought about by
a “violation of a personal right of the victim”. This is supplemented by § 1046 LOA,
which in this context directly refers to “isiklik 6igus” in context of defamation, un-
justified use of the name or image, breaching the inviolability of the private life, etc.
Thus, one may conclude that although the term “isiklik digus” (personal right) is
closely related to the constitutional general personality right, it is indeed more limit-
ed in scope. Most likely it does not include deprivation of liberty, which is subject to
separate regulation under § 1045 LOA nor to the protection against harm to health
or bodily injury. In contrast, they are contained in the term “isikudigus” (personal-
ity right).

Estonian approach to the moral rights of authors is not settled and similarities
can be seen primarily with the German concept of “allgemeine Personlichkeitsrecht”.
Interpreting the Estonian approach to moral rights, which can be observed in the
legislation and court practice, the German approach might be reasonable and prag-
matic solution to the problems concerning exercise of author’s moral rights by third
persons.

In Germany, during the last decade a trend has developed in case law'? that the
protection of commercial interests should at least be partly included in the scope of
personal right protection since “personality merchandising” has become a major
economic issue not only for celebrities, but also among the wider public (e.g. in so-
cial media)."? It can be explained by the monist approach of Otto von Gierke!* which
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was adopted in Germany as a basis of author’s rights. The legal issues arising from
bringing in personal data'® as “consideration” within these private law contracts
do refer much less to the providing contract partner’s interest in the integrity of his
personal data, than to their market value. It is therefore arguable whether the doc-
trine of non-transferability is still needed or even useful if the providing contract
partner himself deliberately decides to commercialize his personal data by making
them publically accessible against remuneration on a contractual base.'® The Ger-
man discussion focuses within this context not only on the question in how far a
person may effectively dispose over personal rights at all - personal rights tradition-
ally were not even seen as a solely subjective right'” -, but also to which extent an
eventual transfer would be achieved, making it somewhat parallel to the discussion
on the assignability of moral rights.'®

While the discussion in jurisprudence still continues, case law is in favour of the
transferability of personal rights in the situation of an alleged infringement of the
right in question. The German Supreme Court (BGH) held in its “Marlene Dietrich”
decision that all economical rights arising from a name are unlimitedly transfer-
able,'” arguing that the scope of protection can be guaranteed much more effectively
if third parties are also entitled to claim damages for an eventual infringement.

There is no clear conceptual framework addressing the issue of exercise of per-
sonal rights by third parties. It is important to remember that private law is based on
private autonomy. Freedom of contract is one of its manifestations. Therefore parties
can agree on the exercise of personal rights by third party, unless it is expressis ver-
bis restricted by law. Although European countries are rather conservative when it
comes to transactions with personal rights, they still allow these transactions.

2 The extent of the catalogue of moral rights

The need to regulate the exercise of moral rights by non-authors depends much
on the extent of the catalogue of moral rights. The more extensive the scope of moral
rights is, the more relevant it is to have legal provisions on their exercise. There are,
however, considerable differences in how different countries protect moral rights.
Before we focus on individual countries, it is necessary to outline the international
framework.

The Berne Convention for the Protection of Literary and Artistic Works®® (the
Berne Convention) sets an international standard for protection of authors’ moral
rights which is binding to all member states (including all countries referred to in
this article). Article 6bis of the Berne Convention regulates moral rights as follows:
“[ilndependently of the author’s economic rights, and even after the transfer of the said
rights, the author shall have the right to claim authorship of the work and to object
to any distortion, mutilation or other modification of, or other derogatory action in
relation to, the said work, which would be prejudicial to his honour or reputation”.
The minimum standard of the Berne Convention was established in 1928. Today
it is considered to be a compromise solution in which a balance is struck between
comprehensive protection of moral rights in droit d’auteur doctrine countries such
as France and Germany and the countries which for a long time did not recognise
these rights (e.g. the copyright doctrine countries such as UK and USA).* The Berne
Convention only sets minimum standards for the protection and member states are
free to establish more comprehensive regulations. Several countries, including Esto-
nia, have gone far beyond the Berne Article 6bis.
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The WIPO Copyright Treaty** does not establish any additional standards for
the protection of moral rights. It just refers to the applicability of the Berne Con-
vention.” The Agreement on Trade-Related Aspects of Intellectual Property Rights**
(the TRIPS Agreement) also does not introduce any additional regulation on moral
rights and refers to the Berne Convention, but makes an exception regarding Article
6bis by stating that “Members shall not have rights or obligations under this Agree-
ment in respect of the rights conferred under Article 6bis of that Convention or of the
rights derived therefrom.”*

Several other conventions also regulate moral rights to some extent. For in-
stance, Article 5 (1) of the WIPO Performances and Phonograms Treaty provides
“[ilndependently of a performer’s economic rights, and even after the transfer of those
rights, the performer shall, as regards his live aural performances or performances
fixed in phonograms, have the right to claim to be identified as the performer of his
performances, except where omission is dictated by the manner of the use of the per-
formance, and to object to any distortion, mutilation or other modification of his per-
formances that would be prejudicial to his reputation”.

Moral rights have not explicitly been regulated on the EU level. The issue of
moral rights is tackled in Section VII of the Commission Green Paper Copyright
and Related Rights in the Information Society.” It can be concluded from the EC]J
case law that moral rights are in principle covered by the EC Treaty, as far as they
have an impact on intra-Community trade. The existing Directives do not in any
way harmonize the regulation of moral rights.”’” Some Directives even explicitly
exclude moral rights from their scope of application.?® It has been suggested that
moral rights are not harmonized on the EU level since they do not have a sufficiently
strong impact on the functioning of the Internal Market.?” The main reason most
likely lies in the conceptual differences of the droit d'auteur and the copyright doc-
trines followed in different Member States.

Harmonization of the regulation of moral rights on the EU level would probably
entail finding a compromise in this matter by strengthening the moral rights protec-
tion in the countries of the copyright system and weakening them in other Mem-
ber States following the droit d'auteur system.’® This seems to be something that
neither party concerned would be willing to do. Therefore the Berne Convention
also remains the minimum standard for the EU Member States. One of the early
principles for EU harmonisation in the field of copyright was formulated as follows:
“Community legislation should be restricted to what is needed to carry out the tasks
of the Community. Many issues of copyright law, do not need to be subject of action
at Community level. Since all Member States adhere to the Berne Convention for the
protection of literary and artistic works and to the Universal Copyright Convention, a
certain fundamental convergence of their laws has already been achieved”

The authors of this article support the idea of at least minimum harmonization
of moral rights at the EU level.

It is possible to categorize countries based on the extent of protection of moral
rights. France, Germany and Estonia are among the countries protecting moral
rights extensively. France is often called the birthplace of moral rights and the terms
“author’s rights” (“droit d’auteur”) and “moral rights” (“droit moral”) originate
from France. The regulation of moral rights in France as in Germany goes beyond
the requirements of the Berne Convention. In legal literature® it has been expressed
that moral rights in the French Intellectual Property Code® are fourfold, encom-
passing the rights of respect for the name and capacity of the author, respect for the
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work itself, right of disclosure or divulgation and the right of reconsideration and
withdrawal.**

Moral rights in Germany exceed the requirements of the Berne Convention but
unlike the French provisions described below, the German provisions governing
the moral rights are numerous and detailed.”” In Germany there is a single author’s
right (“Urheberrecht”) protecting the author in relation to, firstly, the author’s intel-
lectual and personal interests in the work and, secondly, the author’s interests in the
work’s commercial exploitation. The unitary nature of the system means an inter-
twining of moral right (or moral interests) with exploitation rights, and the ultimate
inseparability of the two sets of prerogatives.’® The most important principal clause
of the German Author’s Rights Act® provides that “the author’s right protects the au-
thor with regard to his intellectual and personal connections with the work and the
use of the work”.*® One consequence of this nuance is that in Germany the duration
of economic rights and moral rights are linked, so that in Germany moral rights’
protection lasts only as long as copyright protection, whereas in France moral rights
are protected in perpetuity.*

The Estonian Copyright Act (1992)*° has a very extensive catalogue of moral
rights. Subsection 12 (1) of the Estonian Copyright Act provides the following cata-
logue moral rights: the right of authorship and author’s name, the right of integrity
of the work, the right of additions to the work, the right of protection of author’s
honour and reputation, the right of disclosure of the work, the right of supplementa-
tion of the work, the right to withdraw the work and right to request the removal
of the author’s name from the work. It is probably one of the longest lists of moral
rights granted to the author in the world. Some moral rights such as the right of
integrity of the work, the right of additions to the work and the right of supplemen-
tation of the work partly overlap with the right of alteration of the work which is
an economic right. According to the Estonian Copyright Act “[t/he authorship of a
certain work, the name of the author and the honour and reputation of the author
shall be protected without a term”.*!

In order to facilitate the exploitation of copyright-protected works, the catalogue
of moral rights is narrowed down in the draft of the Copyright and Related Rights
Act (the draft Copyright Act).*? Section 12 of the draft Copyright Act provides a cat-
alogue of moral rights which lists the right of authorship, the right of author’s name,
the right of protection of the author’s honour and reputation, the right of disclosure
of the work, the right to withdraw the work and the right to request the removal of
the author’s name from the work. All so called alteration and adaption rights are
foreseen to be moved into the catalogue of economic rights and, consequently, be-
come transferable to third parties.

The Nordic countries more or less apply the minimum requirements of the Berne
Convention. Finnish®’, Swedish** and Danish*> Copyright Acts do not move very
far from the Berne Convention and include basically two types of moral rights: the
right of attribution and the right of integrity of the work. Since the wording of all
the referred legal acts is similar, we hereby use the Finnish Act as an example. Sec-
tion 3 of the Finnish Copyright Act has the following provisions on the moral rights:
“[wlhen copies of a work are made or when the work is made available to the public
in whole or in part, the name of the author shall be stated in a manner required by
proper usage” and “ [a] work may not be altered in a manner which is prejudicial to
the author’s literary or artistic reputation, or to his individuality; nor may it be made
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available to the public in such a form or context as to prejudice the author in the man-
ner stated”.

Countries of copyright doctrine such as the United States, the United Kingdom
and Canada have limited protection of moral rights.

Under U.S. copyright law moral rights receive narrow protection. Only the au-
thor of a work of visual art enjoys moral rights.*® According to US copyright law*
(U.S.C.) a work of visual art is a painting, drawing, print or sculpture, a still photo-
graphic image produced for exhibition purposes only. A work of visual art does not
include any poster, map, globe, chart, technical drawing, diagram, model, applied
art, motion picture or other audiovisual work, book, magazine, newspaper, periodi-
cal, data base, electronic information service, electronic publication, or similar pub-
lication, any merchandising item or advertising, promotional, descriptive, covering,
or packaging material or container and any work made for hire.*® The author of a
work of visual art has rights of attribution and integrity.*’

The British copyright system traditionally has manifested certain scepticism to-
wards claims that authors deserve special protection in law.*® Until the adoption of
the Copyright, Designs and Patents Act (1988)°', the regulation of moral rights was
quite insufficient. The current United Kingdom’s Copyright, Designs and Patents
Act (1988) includes the following moral rights: the right to be identified as author
or director, the right to object to derogatory treatment of work, the right not to be
identified as the author of someone else’s work and the right to privacy.*

The Canadian Copyright Act™ includes two moral rights: the right to the in-
tegrity of the work and the right of attribution.>* As suggested in the literature, the
wording of the legislation would suggest that there are in fact three moral rights — of
attribution, integrity and anonymity - but the right of anonymity is, as in European
doctrine, usually subsumed under the “attribution” rubric by the commentators and
courts.”

3 Moral rights as objects of transactions

The commentary to the Berne Convention clarifies that “/w/hile article 6bis does
not specifically rule out transfers of moral rights, their assignment would arguably be
inconsistent with the very nature of these rights, which are inherently personal to the
author. Moreover, it might seem absurd to accommodate the transfer of ‘mutilation
right’, for example. But, in the language of the Convention, the author would not be
transferring an affirmative right to mutilate, she would be conveying certain rights of
action: to claim authorship, to object to any distortion, etc.”>®

Neither the text of the Berne Convention nor its commentaries explicitly pre-
clude transactions with moral rights. This means that its member states are free to
regulate the issue. Therefore it is necessary to analyse copyright laws of different
countries and model laws to identify best practices.

Here again it is possible to group countries based on whether, under which con-
ditions and to what extent they allow third parties to exercise the moral rights of
authors.

France and Germany are rather restrictive. The French Intellectual Property
Code provides the following regulation: “[aJn author shall enjoy the right to respect
for his name, his authorship and his work. This right shall attach to his person. It
shall be perpetual, inalienable and imprescriptible”>” It has been explained in the lit-
erature that the French Intellectual Property Code does not expressis verbis regulate
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issues of transfer, renunciation, alienability or waiver of moral rights. Due to inal-
ienability of moral rights they cannot be transferred inter vivos, pass to a creditor®®
and form a part of conjugal property®. With a reference to case law, it is asserted
that any contractual terms constituting a final irrevocable renunciation of moral
rights is void. The moral rights can be temporarily renounced. Consent to an other-
wise infringing act precludes infringement. It is crucial that the consent is given to
the act itself®” rather than to unspecified acts.®!

In contrast to most other countries, Germany follows - together with e.g. Aus-
tria — the “monistic theory” based on the works by P. Allfeld,** which means that
both “vermdigenswerte Immaterialgiiterrechte” (droit pécuniare, economic rights) as
well as “ideell ausgerichtete Urheberpersonlichkeitsrechte” (droit moral, moral rights)
are principally not separable, resulting in the general non-transferability of copy-
rights.®> They can - regarding their economic aspects — only be subject to licenses.
Moral rights themselves are not licensable.

Nevertheless, in many cases the existence of moral rights may obstruct the us-
ability of economic rights. For instance, if a theatre acquired from the author a
right to use a play in the theatre, it may be interested in being allowed to change
parts of the content as well as adapt it to respective stage conditions, etc. In these
cases — where the agreed use is only possible if parts of the author’s moral rights are
adapted -, the restricted transfer of moral rights is exceptionally possible, see § 39 II
UrhG.

Another question in case of copyright infringement is to what extent can these
rights be enforced also by third parties. Generally, the right is not assignable, see sec.
399 par. 1% Biirgerliches Gesetzbuch, and cannot be merely enforced by third parties
either. However, German legal practice recognizes a respective possibility, although
the dogmatic structure remains unclear.®®

Dogmatically less controversial is the transfer of economically exploitable as-
pects of moral rights by succession,® since all moral rights are subject to succession
and therefore automatically transferred to the heirs in the moment of the author’s
death. They serve as a basis for damages if these rights have been infringed by third
persons before or also after the death of the author just as by the author himself.

This is also the only constellation where the possibility to enforce moral rights
by third parties is not disputed, as the heirs may have much less personal relation
to the works created by the deceased author than his or her partners, performers
or other closely affiliated persons,® if they can prove proper interest which deserves
protection.®® In these cases, it matches the assumed interest of the deceased author
much better if eventually infringed moral right is exercised by these persons than by
their heirs. However, the decision whether this exercise is transferred still is left to
the successors themselves.

Estonia and the Nordic countries allow the exercise of moral rights by third
parties. In Estonia it is a widespread legal practice that parties license moral rights
exclusively or do not regulate the exercise of moral rights at all. There is a practi-
cal need to find a workable solution. For instance, writing speeches for the Presi-
dent, Prime Minister, ministers or other high officials is a widespread practice (this
is called “ghost authorship”). A legal solution is required for drafting legal acts or
other official documents or getting the whole package of rights from an artist who
drafted a trademark, logo or other symbol for the organisation or official state sym-
bols for a state body.



Aleksei Kelli, Thomas Hoffmann, Heiki Pisuke, Irene Kull, Liina Jents, Carri Ginter. The Exercise of Moral .. 117

Some Estonian legal experts have raised the issue of how to distinguish between
a general exclusive licence and the transfer of “authors’ personal rights” (moral
rights). It has been argued that licensing moral rights in corpore et in genere is not
admissible. It is necessary to agree on how every single moral right will be exer-
cised.%? Several Estonian copyright scholars support licensability of moral rights
under the Estonian copyright system.”® For example, according to H. Pisuke “ for the
purposes of Estonian law, moral rights cannot be assigned. However, it is possible to
issue an exclusive licence and a non-exclusive licence for exercising any moral right”.”!
This approach is to some extent supported by the wording of the Copyright Act in
its parts concerning the catalogue of rights and exercise of rights.”> Waiver of rights
is not regulated in the Copyright Act.

The situation is different where the exercise of moral rights is not regulated in a
contract at all. There are some more general provisions such as § 370 (3) of the Esto-
nian Law of Obligations Act, which states that “if the right of use to which a licence
agreement extends is not clearly specified in the agreement, the extent of the right of
use shall be determined pursuant to the objective of the agreement,” which according
to some Estonian legal scholars also regulates the exercise of moral rights.”* Finally,
it might also constitute a violation of the principle of good faith if an author has
granted a permission for a particular use and afterwards exercises his moral rights
to forbid the use (the prohibition of venire contra factum proprium).”

There is another aspect, which needs to be considered under the Estonian law.
Hypothesizing that the exclusive license on moral rights is void, the issue arises
whether the exercise of moral rights by a non-author who relied on the license con-
stitutes an infringement of moral rights. In this context it is necessary to consider
one of the key concepts of tort law enshrined in the Estonian Law of Obligation Act,
which states that “[t/he causing of damage is not unlawful if the victim consents to the
damage being caused, except in the case where the grant of such consent is contrary
to law or good morals”.” In the field of copyright, the Supreme Court of Estonia has
clarified that a person’s consent to otherwise tortious act makes the act lawful, while
the consent does not have to comply with any specific form requirements.”®

Finnish, Swedish and Danish Copyright Acts all allow the author to waive the
exercise of moral rights in a limited and specified way. Since the wording of all acts
is similar, it may suffice to refer to subsection 3 (3) of the Finnish Act which has the
following provision: “ [t]he right conferred to the author by this section may be waived
by him with binding effect only in regard of use limited in character and extent”.

The United States, the United Kingdom and Canada also allow the exercise of
moral rights by non-authors.

Pursuant to U.S. copyright law moral rights pertaining to the author of a work
of visual art “may not be transferred, but those rights may be waived if the author
expressly agrees to such waiver in a written instrument signed by the author. Such
instrument shall specifically identify the work, and uses of that work, to which the
waiver applies, and the waiver shall apply only to the work and uses so identified”.””

As a general principle, section 94 of the UK Copyright, Designs and Patents Act
of 1988 (CDPA) provides that moral rights are not assignable. However, the exercise
of moral rights can be based on consent or waiver of rights.

According to the CDPA, it is not an infringement of any moral right to do any
act to which the person entitled to the right has consented. Any of those rights may
be waived by instrument in writing signed by the person giving up the right. A
waiver may relate to a specific work, to works of a specified description or to works
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generally, and may relate to existing or future works, and may be conditional or un-
conditional and may be expressed to be subject to revocation. If a waiver is made in
favour of the owner or prospective owner of the copyright in the work or works to
which it relates, it shall be presumed to extend to his licensees and successors in title
unless a contrary intention is expressed.”® According to literature, the waiver is one
of the key methods, which allows to control the effect of moral rights. The UK law
also allows authorial consent to otherwise infringing action which can be oral or in
writing.”?

Pursuant to Article 14.1 of the Copyright Act of Canada, moral rights may not
be assigned, but may be waived in whole or in part. Where a waiver of any moral
right is made in favour of an owner or a licensee of copyright, it may be invoked by
any person authorized by the owner or licensee to use the work, unless there is an
indication to the contrary in the waiver. According to legal commentators, a waiver
does not require a written form. The waiver of moral rights is possible only after the
creation of a work.®

In addition to the waiver, it is essential not to ignore the concept of consent as
well. Article 28.1 of the Copyright Act of Canada provides: “[a]ny act or omission
that is contrary to any of the moral rights of the author of a work or of the per-
former of a performer’s performance is, in the absence of the author’s or performer’s
consent, an infringement of those rights”. It has been emphasized by some scholars
that consent is not an alternative to waiver. Its expression in law contemplates its
availability to the author. Consent could be given expressly or implied.*'

The draft European Copyright Code (ECC) aims to find a common ground for
countries relying on droit auteur and copyright traditions. According to Article 3.5
of ECC “[t]he author can consent not to exercise his moral rights. Such consent must
be limited in scope, unequivocal and informed”.

This approach has been challenged by J. Ginsburg. In her analysis of Article 3.5
of the draft European Copyright Code she marks that “[wjhile the text seeks to bar
general waivers, it would permit specific renunciations of moral rights. ... The absence
of a clear limitation to agreements intuitu personae leaves open the possibility that
specific consent might extend to the whole world, for example, to any user of a web-
site on which a work is posted”.® J. Ginsburg has also raised the issue whether the
consent is revocable. According to her argumentation “[t/he text does not address the
question whether a specific consent must be revocable. While revocability would seem
consonant with the concept and purpose of moral rights, the possible extension of per-
missible consent to website waivers may make revocation impossible”.®

There are several methods to define and regulate the exercise of moral rights by
non-authors. While the French model is restrictive, the other European countries
and Anglo-American countries allow the exercise of moral rights by third parties.
Non-authors exercising moral rights can rely on legal instruments such as license,
waiver and consent. These instruments usually are limited in scope. In case a coun-
try does not have a very extensive catalogue of moral rights then this does not pose
any significant problem. However, when changes and adoptions to a work interfere
both with economic and moral rights, then it is necessary to have instruments al-
lowing the exercise of moral rights by non-authors.
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Summary

The general civil law approach is to divide authors’ rights into two clearly dis-
tinguished groups: moral (or personal) rights and economic (or property) rights.
These two groups of rights have evolved through different paths and have their spe-
cific features in national legal systems. As a rule, moral rights are not designed to be
an object of transaction. Nevertheless, there is a need to find a workable solution to
practical cases directly concerning moral rights (for instance “ghost authorship”, in
cases of drafting legal acts, trademarks, logos, state and official symbols, creation of
ICT related works, etc.).

Copyright systems usually separate moral and economic rights (the dualistic
approach). There are also exceptions. In the German copyright system moral and
economic rights are inseparable (the monistic approach). In common law tradition
author’s honour and reputation are protected by other law institutes and therefore
author’s moral rights are not so relevant as in civil law countries. In civil law coun-
tries, moral rights have a direct connection with the personality of an author.

Although moral rights are protected, the scope of protection varies greatly in dif-
ferent countries. On the one hand, there are France, Germany, Estonia and other
civil law countries, which have very extensive protection of moral rights, and on the
other hand, there are countries of copyright tradition which recognize a very lim-
ited concept of moral rights with a short history.

The more extensive the protection of moral rights is, the more relevant it is to
regulate the exercise of these rights by non-authors. The analysis, however, reveals
that countries which very strongly protect moral rights are also rather restrictive in
allowing third parties to exercise these rights.

With an exception of France, the analysed countries accept the exercise of moral
rights by non-authors. The analysis shows that the exercise of moral rights is regu-
lated through institutes of waiver and consent. Consent and waiver have to be lim-
ited in scope and clear.

The Estonian copyright law contains one of the longest lists of moral rights in
the world. Therefore the exercise of such rights has special importance. The Esto-
nian Copyright Act does not regulate author’s consent and waiver concerning moral
rights. Moral rights are usually licensed. In practice some copyright contracts have
provisions which have resemblance to waiver and consent.

The Draft European Copyright Code can be considered a good practice for fur-
ther harmonization of European copyright law. It also concerns the exercise of mor-
al rights since the authors of the Code make an attempt to reconcile droit dauteur
and copyright doctrines. Nevertheless, the current wording could be developed to
make the regulation of moral rights more understandable and compatible to na-
tional copyright systems. The authors of this article support the idea of at least mini-
mum harmonization of moral rights at the EU level.
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Introduction

The development of contemporary democratic and State ruled by law is closely
linked to level of development of a recent concept — constitutionalism.? Le., the State
of the 21*" century has the task to ensure sustainability of constitutionalism, as a
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system of values existing within the State, encompassing constitutional regulation,
legal principles and fundamental human rights. Ensuring the development of con-
stitutionalism is not only researchers’ and scholars’ whim.? Ultimately, constitution-
alism is the safeguard for societal development and the existence of the State itself.

In order for the existence and ensuring of constitutionalism not to turn solely
into a political slogan and philosophical concept, effective mechanisms are neces-
sary to ensure the existence and protection of this system of values. British philoso-
pher and political theorist John Stuart Mill already in 1857 noted in his essay “On
Liberty” that it had been possible to ensure civic or social liberty by establishing
constitutional control®. Also nowadays scholars and practitioners of various coun-
tries have reached a consensus that constitutional courts should be recognised as be-
ing one of the most effective mechanisms for the development of constitutionalism’.
Not in vain it has been noted that the role of constitutional court judges in the de-
velopment of the constitutional law doctrine (which includes also constitutionalism)
is increasing.® In this sense Latvia is not an exception. The Constitutional Court of
the Republic of Latvia (hereinafter — the Constitutional Court) undoubtedly is the
safeguard for the existence of constitutionalism in Latvia, ensuring that the consti-
tutional institutions were acting and the power of the State was exercised in con-
formity with the spirit and the letter of the Satversme [Constitution]. of the Republic
of Latvia (hereinafter — Satversme)’.

The Constitutional Court in its actions has proven that it is the most significant
constitutional institution in the State, because its exclusive function, the legal nature
of its rulings and, in particular, its high authority determines the trends in dealing
with issues of national importance and in development. The rulings by the Consti-
tutional Court, beyond doubt, are binding, enforceable and unsurpassable®. During
the period of existence of the Constitutional Court, in fact, no cases have been iden-
tified, where the legislator or the executive power had ignored rulings by the Consti-
tutional Court.

Aivars Endzins$, the first President of the Constitutional Court, once noted that
the there were no significant and insignificant cases for the Constitutional Court,
since the outcome of each case was significant for the applicant.” And yet, which of
the applications submitted to the Constitutional Court will become a case or consti-
tutional judicial proceedings will be initiated is decided during the stage of initiat-
ing a case. The opinion that the submission of the application is the first stage in
the process of constitutional control has been expressed in legal literature.’ At the
Constitutional Court the first procedural stage, when the provisions of Constitu-
tional Court Law'! are applied is the stage of initiating a case. It is a decision-taking
procedure, where the Constitutional Court examines the submitted application and
decides on initiating a case or refusing to initiate a case.

The authors of this article have already provided an analysis of the regulation in-
cluded in Section 20(5) and Section 20(6) of Constitutional Court Law, which define
the cases when the Panel has the right to refuse initiating a case, in a separate pub-
lication'?. Therefore this article will focus upon other issues of the judicial proceed-
ings before the Constitutional Court: singularities of the judicial proceedings, legal
nature of the decisions adopted by the Panels of the Constitutional Court, as well as
issues that are relevant in practice and until now have not been examined in legal
science, concluding with conclusions on the characteristics of the decision favour-
able for the applicant - on initiating a case.
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1 The procedure of the Constitutional Court - one of the types of
judicial proceedings in Latvia

As envisaged by Article 85 of the Satversme, the Constitutional Court is an in-
stitution, which, within its jurisdiction as provided for by law, reviews cases con-
cerning compliance of laws with the Constitution, i.e., in accordance with a certain
procedural form or order. The initial intention of the legislator, considering what
kind of procedure to envisage for cases at the Constitutional Court, was that the
Constitutional Court could adopt its rulings by abiding by the general principles of
administrative procedure and civil procedure, however, finally decided that special
judicial proceedings where needed that would examine cases in accordance with
different procedural principles. In view of the fact that the Constitutional Court
adjudicates disputes regarding the compliance of a legal norm with legal norms of
higher legal force', a special procedure for solving these disputes was established -
the procedure - judicial proceedings before the Constitutional Court."”

It must be noted that the initial wording of Constitutional Court Law (Section
26) envisaged that the procedural order for hearing cases was defined by Consti-
tutional Court Law and the Constitutional Court Procedure Law.' Transitional
Provisions of Constitutional Court Law envisaged that until coming into effect of
the Constitutional Court Procedure Law the procedural order for hearing cases was
regulated by this (i.e., the Constitutional Court) Law and the Rules of Procedure
of the Constitutional Court. Namely, the Rules of Procedure of the Constitutional
Court were intended as a procedural regulation for advancing cases, elaborated by
the Constitutional Court itself, — as a temporary solution and “sound foundation”
for the Constitutional Court Procedure Law to be drafted””. However, on 30 No-
vember 2000, the legislator, by adopting law “Amendments to Constitutional Court
Law”, as a matter of principle, abandoned the idea to adopt the Constitutional Court
Procedure Law and provided that the procedural order for adjudicating cases should
be established by Constitutional Court Law and the Rules of Procedure of the Con-
stitutional Court.'

Thus, regulation of the proceedings before the Constitutional Court, insofar it is
not regulated by Constitutional Court Law, has been transferred into exclusive com-
petence of the Constitutional Court itself and the proceedings before the Constitu-
tional Court take place according to the procedural order adopted by an absolute
majority vote of all Justices. However, this does not prohibit the legislator to regulate
issues of judicial proceedings before the Constitutional Court and supplement this
regulation within the framework of law. Whereas the Constitutional Court has the
right to define its own structure and organisation of work in its Rules of Procedure
(Constitutional Court Law, Section 14).

The way, in which the issues of judicial proceedings before the Constitutional
Court are regulated, - sharing the competence between the legislator and the Con-
stitutional Court, inter alia, determines the particularities of these judicial proceed-
ings. Moreover, this shared competence to decide on the issues of judicial proceed-
ings before the Constitutional Court leads to theoretical and practical reflections on
the legal nature of the Rules of Procedure of the Constitutional Court.

The matters regulated by the Rules of Procedure of the Constitutional Court ap-
ply also to the applicants, since it specifies in greater detail the provisions of Con-
stitutional Court Law. This leads to the following practical issue: are the Rules of
Procedure of the Constitutional Court an external regulatory enactment? The
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Constitutional Court itself has provided the following explanation — “external regu-
latory enactments are binding upon an abstract circle of persons, they regulate legal
relationship between, on the one hand, public law subject and, on the other hand, an
individual or other law subjects”® Moreover, the term “regulatory enactments”, in-
cluded in Section 16(3) of Constitutional Court Law, includes both generally bind-
ing (external) and internal regulatory enactments.?® Thus, the Constitutional Court
could be asked to examine the compliance of legal norms included in its own Rules
of Procedure of the Constitutional Court with norms of higher legal force. This
“rant” is far from being only theoretical and concocted. Thus, for example, in April
2012 the Constitutional Court received a constitutional complaint, which, alongside
various other claims, contained a request to assess also the compliance of a provi-
sion in the Rules of Procedure of the Constitutional Court (Para 67) with norms
of higher legal force.” If a case were initiated, discussions could start, whether the
Constitutional Court is not a judge in its own case. At the same time it must be
noted that the compliance of the regulation on the judicial proceedings before the
Constitutional Court already has been examined.?* In accordance with Section 26(1)
of Constitutional Court Law, the Constitutional Court decides on procedural issues
that are not regulated in this law and the Rules of Procedure of the Constitutional
Court. This regulation is a fundamental instrument of the judicial proceedings of
the Constitutional Court, since it envisages discretion for the Constitutional Court
in dealing with specific procedural issues. In view of the fact that the legislator,
upon adopting Constitutional Court Law, has defined the limits of the Constitu-
tional Court’s discretion in deciding on procedural issues, this regulation must be
interpreted systemically, in interconnection with other provisions of Constitutional
Court Law, the fundamental principles of the proceedings before the Constitutional
Court, as well as the principle of proportionality.

It must be noted that the wording used in Section 26 of Constitutional Court
Law - “other procedural issues” — cannot be any issue or issue of any kind, but only
such, which is simultaneously unregulated and procedural. Le., the respective norm
is applicable only to such issues of procedural nature, which apply to hearing a case
at the Constitutional Court and which have not been dealt with by the legislator in
Constitutional Court Law. The content of the words “other [...]. unregulated proce-
dural issues” has found an illustrative reflection in the case law of the Constitutional
Court. The Constitutional Court has examined as unregulated procedural issues
requests to apply such temporary measures, which are not envisaged by a regula-
tory enactment. For example, on 2 May 2007, after the Saeima [Parliament]. on 27
April 2007 had adopted a draft law, by which the Treaty on the State Border between
Latvia and State was ratified in first reading, the Constitutional Court received an
application from the members of the Saeima, requesting to stop ratification or cor-
roboration of this treaty by the Saeima. The members of the Saeima, to substanti-
ate their request, noted that “[sfince the Saeima allegedly wants to corroborate the
Border Treaty before the judgement by the Constitutional Court is pronounced, the
Constitutional Court should adopt a decision on the possibility of applying temporary
measures, which would make effective enforcement of the judgement possible”.** The
Constitutional Court had to find an answer to the question, whether it had the right
to stay the legislative process in the Saeima, taking into consideration the fact that
“[n]either the Satversme, nor Constitutional Court Law regulates the issue of suspend-
ing the ratification of an international treaty signed or ratified by Latvia. Neither
does the Rules of Procedure of the Constitutional Court establish such regulation™*.
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Comparatively recently, on 12 January 2012, the Constitutional Court received an
application by members of the Saeima, requesting assessment of compliance of a
provisions in the law on “Law on National Referendums and Initiation of Laws”, a
decision by the President of the State and an opinion by the Presidium of the Saeima
with the norms of the Satversme, as well as application of temporary measures and
suspending the national referendum regarding the draft law “Amendments to the
Satversme of the Republic of Latvia”®®. The Constitutional Court initiated a case on
the basis of a concrete application and during the assignments sitting of 20 January
2012 adopted a decision regarding the possibility of suspending a national referen-
dum as an unregulated procedural issue.?®

As noted in both decisions adopted by the assignments sitting, examining the
aforementioned requests, the fundamental question is the jurisdiction of the Con-
stitutional Court to apply temporary measures, which are not expressis verbis en-
visaged in law. The Constitutional Court should have discretion in deciding upon
such issues, because they are closely connected with the enforcement of a judgement
by the Constitutional Court. The Constitutional Court’s discretion to decide upon
unregulated procedural issues, inter alia, to apply a temporary measure not directly
indicated in law, is founded, since only the Constitutional Court has the responsibil-
ity to ensure that its rulings guarantee legal stability, clarity and peace in social real-
ity?”. In analysing the jurisdiction of the Constitutional Court to apply temporary
measures, not envisaged in law, the fact that the jurisdiction of the Constitutional
Court follows directly from the Satversme should be taken into account. To explain
concisely the jurisdiction of the Constitutional Court envisaged by the Satversme:
the Constitutional Court has the constitutional duty to ensure the supremacy of the
Satversme and safeguarding of constitutional values. The kind of measures a con-
stitutional institution may use to exercise its jurisdiction follows exactly from the
jurisdiction of constitutional institutions. Thus, application of Section 26 of Con-
stitutional Court Law requires using methodologically complex findings and argu-
ments. This allows asserting that legal science is important in the development of
the judicial proceedings before the Constitutional Court, as the issues of judicial
proceedings before the Constitutional Court that thus far have not been dealt with
require scientific analysis and a developed doctrine.

The regulation of the proceedings before the Constitutional Court basically cov-
ers the procedure of application and hearing of cases or procedural stages.”® Namely,
the process of examining a case by the Constitutional Court can be divided into
subsequent stages, and it starts with the initiation of a case, followed by preparing
of the case, adjudication of the case, making of the judgement, enforcement of the
judgement. Since judicial proceedings can start only after a case has been initiated,
the initiation of a case is a mandatory element in the judicial proceedings before the
Constitutional Court.

2 The jurisdiction of the Constitutional Court Panel and the
Assignments Sitting during the stage of initiating a case

Since the Constitutional Court does not have the right to initiate a case ex of-
ficio, an application that complies with the requirements regarding the form and the
content of it set out in Constitutional Court Law and submitted by a subject having
the right to apply to the Constitutional Court is a pre-condition for constitutional
judicial proceedings.
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Even though Constitutional Court Law indicates the initiation of a case as the
first stage, there are a number of earlier stages in the proceedings before the Consti-
tutional Court, during which the compliance of the submissions received (perceived
by applicants as an application) or documents with the requirements of Constitu-
tional Court Law is assessed.

First of all the President of the Constitutional Court assesses the compliance of
submitted documents with formal requirements. Pursuant to Para 67 of the Rules
of Procedure of the Constitutional Court, a document submitted by a subject, which
is not referred to in Section 17 of Constitutional Court Law, as well as a document,
which is evidently incompatible with the requirements that the law sets for applica-
tions, is not to be examined as an application®. Only if the application prima fa-
cie as to its form complies with the established requirements, the President of the
Constitutional Court transfers it for examination by the Panel. Thus, all submitted
documents are examined in something like pre-stage of initiating a case. Actually,
only when the President of the Constitutional Court has transferred the submitted
document for examination by the Panel, it can be considered that an application
has been submitted to the Constitutional Court. Hence, not every document that is
submitted to the Constitutional Court is an application. Only a document, which
evidently meets the requirements of Constitutional Court Law, can be recognised as
being an application. During this state the legal assessment of submitted documents
is founded upon the content of the concept “evidently incompatible with require-
ments”. Essentially, the task of the President is to establish visual conformity of the
application with formal requirements.

Even though Constitutional Court Law does not define concretely this pre-stage
and the aforementioned rights of the President, Constitutional Court Law, neverthe-
less, regulates the examination of applications, i.e., examination as to merits only
such documents, which comply with the requirements of Section 18 of Constitution-
al Court Law. Thus, it follows from Constitutional Court Law, that only documents
of high legal quality are examined in the proceedings of the Constitutional Court.
The meaning and aim of this provision is rooted in the principle of procedural ef-
fectiveness and economys; i.e., documents, which are evidently incompatible with the
provisions of Constitutional Court Law, are not examined as to merit by the Panels,
to avoid having to prepare decisions (procedural documents) having informative
meaning. The authors are of the opinion that such a pre-stage in the proceedings of
the Constitutional Court is admissible, only if all reasonable doubts regarding com-
patibility of the submitted document with the provisions of Constitutional Court
Law are construed in favour of the applicant - so as to transfer the application to the
Panel. This requirement follows from the nature of judicial proceedings before the
Constitutional Court - to ensure exercise and safeguarding of human rights, as well
as principles and values of a democratic and state ruled by law. Thus, if an applica-
tion has been submitted, expressing doubts regarding respecting the fundamental
human rights or the principles of a democratic and state ruled by law, then the Con-
stitutional Court is obliged to assess the validity of these doubts.

In the case law of the Constitutional Court letters by persons requesting trans-
ferring a criminal case for adjudication de novo® or compensating for damage
inflicted upon a person’s health® are the ones that are most frequently recognised
as being evidently incompatible with the provisions of Constitutional Court Law.
These issues, without doubt, do not fall within the jurisdiction of the Constitutional
Court and therefore should not be examined in judicial proceedings before the
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Constitutional Court. However, regulatory enactments envisage that the Constitu-
tional Court has the obligation to answer also to such letters - to explain that the
aforementioned issues do not fall within the jurisdiction of the Constitutional Court
and the submission is evidently incompatible with the requirements defined in law
for the application regarding an initiation of a case at the Constitutional Court.

The jurisdiction and the procedure of the Constitutional Court are continuously
evolving, and to a large extent this development is defined by the insights gained in
daily work.* Also the stage of initiating a case might have significantly, even, one
might say, crucially, changed since the adoption of Constitutional Court Law.

From the adoption of Constitutional Court Law on 5 June 1996 until 1 January
2001 or during the first stage of the Constitutional Court’s activities ** the decision
on initiating a case or refusing to initiate was taken by one Justice as an individual
decision. The applicants (at the time — only the subjects of abstract constitutional
control) could appeal the decision to refuse initiation of a case to the Constitutional
Court in the composition of three judges. This procedure for examining applica-
tions could exist only because the circle of subjects having the right to submit an
application to the Constitutional Court was limited and the number of submitted
applications — low (until 1 July 2001 in total 33 applications had been submitted to
the Constitutional Court).>*

Of course, it must be admitted that this procedure for examining an application
was slow and cumbersome. The legislator, thinking about expanding the jurisdic-
tion of the Constitutional Court, or, to be more precise, introducing the constitu-
tional complaint, which automatically meant a leap-like increase in the number of
applications, had to consider also ways for making the stage in the procedure of the
Constitutional Court, in which a decision is taken, whether a case should or should
not be initiated on the grounds of the application, shorter and more effective. This
was the reason why the legislator, in amending Constitutional Court Law?>, set out
that applications, which comply with the requirements defined in law, should be ex-
amined and the decision on initiating a case should be taken a Panel composed of
three Justices of the Constitutional Court.

A Panel is an organisational unit of the Justices of the Constitutional Court
established for one year, which has been granted an exclusive function - to decide
on initiating a case or refusal to initiate a case. The Panel has not been granted
any other functions, because only the Constitutional Court has the right to assess
compliance of the contested norm with legal norms of higher legal force. Thus, the
Panel examines, whether the application as to its form and content complies with
the provisions of Constitutional Court Law.’® This assessment is reflected in the
Panel’s decision, which is the ground for initiating a case or refusing to initiate it.
And yet, the Panel, in adopting a decision, has the right to express its considerations
regarding the relevant issue, as well as to draw the applicant’s attention to the find-
ings expressed in the rulings by the Constitutional Court. For example, having ex-
amined an application submitted by a person, who was at the facility for deprivation
of liberty, requesting to assess, whether fundamental rights were not violated by the
fact that regulatory enactments did not set out regulation on ensuring daylight at
the institutions for deprivation of liberty, the Panel in its decision not only assessed
compliance of the application with Constitutional Court Law, but also noted: “At the
same time the Panel of the Constitutional Court recognizes that introduction of stand-
ards on the influx of daylight and on artificial light in regulatory enactments of Lat-
via would be desirable.””” Whereas in another decision refusing to initiate a case the
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Panel noted “The provisions of the Satversme do not prohibit making deductions even
from the minimum remuneration for work or other minimum revenue of a person”.*®
However, the authors would like to underline that the considerations expressed in
the Panel’s decisions may not apply to the assessment of the constitutionality of the
contested legal norm.

The Panel adopts a decision at a closed sitting, usually attended only by the
members of the Panel. However, Constitutional Court Law (Section 20(4)) envisages
that the applicant, employees of the Constitutional Court, as well as other persons
can be summoned to the sitting. As regards this regulation, it must be noted that
in practice the possibility to invite the applicant to the Panel sitting is not used. The
grounds for this position by the Panel can be found in the fact that the Constitu-
tional Court has no ex officio rights. All facts of the case and legal substantiation
must be included in the application. If the application does not contain them, it is
incompatible with the provisions of Constitutional Court Law and an application
like this cannot serve as the grounds for initiating a case.

The Rules of Procedure of the Constitutional Court (Para 75) envisage that the
Panel (a Justice), while preparing the application for examination, if necessary, may
1) invite the applicant to provide additional explanations orally or in writing or to
submit documents; 2) to request from the institution or official, who adopted the
contested act, as well as from any State or local government institution, establish-
ment or officials documents and information necessary to decide the issue of initiat-
ing a case or refusing to initiate it.*” The aforementioned right of the Panel is to be
exercised as an instrument for eliminating deficiencies in the application.

The analysis of the decisions adopted by the Panels of the Constitutional Court
shows that in recent years the Panels have exercised their right to request additional
documents or explanations only in a few cases. The exercise of this right could be
essential in those cases, when the so-called fixed-term application has been submit-
ted, since according to the case law of the Constitutional Court as missed term is
not reinstated. However, it must be emphasized that the applicant cannot always
expect that the Panel of the Constitutional Court, upon establishing ambiguities or
deficiencies in the application, will request additional information. The purpose of
this norm is not to give to the applicant a possibility to re-write the submitted ap-
plication, but to give to the Panel the possibility to verify facts indicated in the ap-
plication. For example, if a person has indicated in the application all available legal
remedies have been exhausted, but has erroneously indicated the number of court
ruling or has not appended to the application a copy of the final ruling, and accurate
information cannot be obtained from the court information system, then the Panel
may request that additional information is provided.

However, it must be admitted that it is not always clear, what kind of criteria
are taken into consideration when deciding on the need to request additional ex-
planations. Thus, for example, in the application - decision by the Department of
Administrative Cases of the Supreme Court Senate (hereinafter — the Senate), which
contested the provisions in the Law on Compensation for the Damages Caused by
Institutions of Public Administration regarding the term, within which it was pos-
sible to claim a compensation from the State, the legal substantiation was not pro-
vided in accordance with the scheme adopted in the case law of the Constitutional
Court*. Prima facie one might conclude that pursuant to the practice of the Con-
stitutional Court Panels a decision to refuse initiation of a case should be adopted.
However, the case was initiated, because the Justice, before deciding on initiating or
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not initiating it, exercised the right to request the Senate to provide additional infor-
mation*! and inter alia, to abide by the general requirements regarding the presenta-
tion of the application and to substantiate compliance of the contested norm with
the principle of proportionality.*?

This leads to the conclusion that summoning the applicant to the sitting of the
Panel or asking to provide additional explanations in writing is necessary only if a
fact of the case or a claim included in the application is not sufficiently clear to the
Panel, or if it has identified obvious mistakes or contradictions in the application. A
Panel’s decision to request to make the application more accurate will always remain
controversial, as it is difficult to draw the line between making an application more
accurate and supplementing it. Adding a new legal substantiation to the application,
different from the one included originally, is not admissible, since active involve-
ment of the Constitutional Court in defining the substantiation would hinder its
unbiased assessment of the conformity of the respective application with the provi-
sions of Constitutional Court Law.

To ensure to the extent possible the applicant’s right to a fair court and also
to exclude doubts regarding the validity of the Panel’s decisions, on 10 December
2009 Constitutional Court Law was amended by adding to Section 20 Part 7' which
provides: “If the Panel takes a decision to refuse to initiate a case and a judge - a
member of the Panel - votes against such a decision by the Panel, moreovet, he or she
has reasoned objections, examination of the application and the taking of a decision
shall be transferred to the assignments sitting with the full composition of the Court.”™
The aim of this regulation is to ensure comprehensive and meticulous analysis of
also such applications, with regard to compliance of which or parts thereof with the
provisions of Constitutional Court Law doubts have arise. Thus, for example, if the
arguments that the application under review create doubt about the existence of a
violation of fundamental right, but one member of the Panel holds that the doubts
are unfounded and that a case should be initiated, this Justice can request examina-
tion of the application at an assignments sitting of the Constitutional Court in full
membership. Thus, in some cases the decision on initiating a case or refusal to initi-
ate a case is adopted at an assignments sitting. The authors hold that this regulation
is necessary, as it ensures the possibility to conduct particularly meticulous analysis
of compliance of the application with the provisions of Constitutional Court Law.

Pursuant to Constitutional Court Law the decision on initiating a case or re-
fusal to initiate it must be adopted within a month or - with regard to complex
cases — within two months as of the date of receiving the application. The results
of the study conducted by the authors show that in the majority of cases the deci-
sion on initiating a case or refusal to initiate a case is adopted within one month.
In 2012 a decision on extending the term of application has been adopted only with
regard to ten cases*. Thus, there are also cases, when the Panel has to establish that
“la]pplication is complicated. It contains a number of different claims, the jurisdiction
of the Constitutional Court regarding these, as well as the legal substantiation requires
in-depth analysis. In order to decide on the issue of initiating a case or refusal to initi-
ate it the term for examining the application must be extended.™

Thus, a decision on initiating a case or refusal to initiate a case can be adopted by
examining the application at the sitting of a Panel of the Constitutional Court and,
in some cases, also at the assignments sitting. Even though Section 20(5) and Sec-
tion 20(6) of Constitutional Court Law establishes the right of the Panel of the Con-
stitutional Court to decide on initiation of a case or refusal to initiate it, this right,
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undoubtedly, is vested in the whole of the Constitutional Court, which can examine
the application at an assignments sitting. Whichever of the procedures is used to
examine the application and to adopt the decision, in both cases the presumption
that all reasonable doubts should be construed in favour for initiating a case should
be followed, since the very fact that an application has been submitted is indicative
of a possible violation of fundamental rights or the principles of a democratic and
state ruled by law. The Constitutional Court itself has also recognised that all doubts
should be construed in favour for initiating a case, since the dispute, undoubtedly, is
solved both when the contested legal norm (act) is recognised as being incompatible
and when it is recognised as being compatible with a norm of higher legal force.*s

3 The legal nature of the decision to initiate a case or refusal to
initiate it

The decision to initiate a case or refusal to initiate it, which is adopted at the sit-
ting of the Constitutional Court Panel or an assignments sitting, after examining
the application, is a written procedural legal act, which provides legal assessment on
compliance of the application with the provisions of Constitutional Court Law. The
decisions adopted by the Panels of the Constitutional Court apply only to the ad-
dressees thereof, and the legal findings they comprise can serve only as means for
interpreting fundamental rights and clarifying the content of the principles of state
ruled by law."” Le., the decision on initiating a case or refusal to initiate a case does
not have erga omnes power*®, held by the judgements of the Constitutional Court
and its decisions on terminating judicial proceedings.

One of the most important aspects that the applicant should take into consid-
eration is the fact that the decision on initiating a case or refusal to initiate a case is
not subject to appeal®. Whereas the right to submit an application is limited only
by procedural rules, for example, in some cases the term for submitting an applica-
tion must be abided by. This means that an application to the Constitutional Court
can be submitted a number of times. L.e., if a decision to refuse initiation of a case
has been adopted, then the application, improved, can be submitted repeatedly. If an
application has been submitted repeatedly, then the repeated decision by the Panel
cannot substantially differ from the initial decision. Thus, for example, if it is noted
in the decision that the fundamental rights of the person submitting the application
(constitutional complaint) have been violate, but the legal substantiation of the fact
of violation has not been provided and because of this initiation of the case has been
refused, then a repeated examination of the application could not lead to the conclu-
sion that the fundamental rights had not been violated. Of course, the possibility
that erroneous conclusions had been made while examining the application cannot
be excluded. If it is established that in the previous decision regarding a repeatedly
submitted application an erroneous conclusion has been made, it must be rectified
and an explanation, why the newly adopted decision differs from the previous one,
must be provided.

The fact that the submitted applications are examined by several (different) Pan-
els also should be taken into account. However, in accordance with the provisions
of Constitutional Court Law practice should be uniform. The Panels cannot, hav-
ing examined applications similar as to their content, reach different conclusions.
Aivars Endzins, the former President of the Constitutional Court, has highlighted
the fact the decisions adopted by the Panels differ”’, thus causing doubts about the
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validity of adopted decisions. Of course, adoption of identic decisions cannot be an
absolute requirement in all cases, since different facts of the case might be identified
in each application, the content of legal substantiation might also differ. And yet, the
clause of fair court prohibits differential treatment of persons, who are under similar
actual and legal circumstances®'. In deciding upon initiation of a case or refusal to
initiate the provisions regarding “fair court” must be abided by. This conclusion, un-
doubtedly, applies also to the stage of initiating a case at the Constitutional Court.
Constitutional Court Law (Para 4 of Section 20(9)) envisages that only informa-
tion on those decisions, on the basis of which a concrete case is initiated, must be
published. However, from the vantage point of research those decisions, on the basis
of which initiation of a case is refused, are the most interesting. Insights on the ele-
ments in the content of application can be found in the decisions on refusing to ini-
tiate a case. These insights may help to understand, for example, the theory of fun-
damental right infringement, rules on the term for submitting an application and
legal substantiation. If a subject of constitutional control exercises his or her right to
turn to the Constitutional Court, it is important for him or her to know and under-
stand the norms of Constitutional Court Law or the requirements applicable to the
content of application. Unfortunately, decisions on refusal to initiate a case are not
published, — as noted, inter alia, due to the need to ensure personal data protection.

4 Other issues to be decided upon in the stage of initiating a case
and before initiation of a case

Section 19%(5) of Constitutional Court Law provides: “Submission of a Constitu-
tional complaint (application) shall not suspend the implementation of a court ruling
except for cases when the Constitutional Court has decided otherwise.”* This norm,
essentially, envisages the possibility of applying temporary measures in the case a
constitutional complaint has been submitted. Even though Constitutional Court
Law does not expressis verbis limit the cases, when the Constitutional Court may
decide on suspending the enforcement of a court ruling, this norm must be inter-
preted systemically in interconnection with other norms of Constitutional Court
Law, principles of judicial proceedings before the Constitutional Court, as well as
general principles of law.

The insight that the Constitutional Court may suspend the enforcement of a
ruling by general jurisdiction court only in exceptional or extraordinary cases has
been expressed in the case law of the Constitutional Court, and the thesis has been
emphasized: before it has been ruled otherwise, a ruling made by a general juris-
diction court must be presumed to be lawful®. The temporary measure included in
Constitutional Court Law envisages suspending the enforcement of a court ruling -
both a decision and a judgement. It must be emphasized that Constitutional Court
Law does not envisage suspending of judicial proceedings, but only suspending the
enforcement of a ruling — the final result of a stage in the respective judicial pro-
ceedings.”* Likewise, until now the Constitutional Court has decided on applying
temporary measures only if a case was initiated, or, to put it differently, initiation of
a case at the Constitutional Court was a mandatory pre-requisite for applying tem-
porary measures. The conducted analysis of applications shows that usually appli-
cants include the request to apply temporary measures in the application regarding
initiation of a case.” Likewise, special requests to apply temporary measures have
been submitted following the initiation of a case, for example, a request to suspend
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judicial proceedings in a civil case regarding examination of an insolvency adminis-
trator’s application on commencing bankruptcy procedure until the pronouncement
of the judgement by the Constitutional Court.

In practice the Constitutional Court has applied temporary measures, if it serves
in reaching important aims® under such extraordinary circumstances, when the
enforcement of a ruling by a court of general jurisdiction before the coming into
force of the judgement by the Constitutional Court might render the execution of
this judgement impossible.”® Likewise, the Constitutional Court has recognised that
it may apply temporary measures, if the enforcement of a court’s ruling would cause
significant harm to the applicant.”® In view of the above mentioned, it can be con-
cluded that such request to apply temporary measures as, for example, a request to
apply temporary measures in order to receive dietary supplements®’, or to suspend
the activities of a sworn bailiff*!, must be recognised as incompatible with the provi-
sions of Constitutional Court Law.

As the practice of the Constitutional Court shows, a situation may also arise
when the request regarding suspending the enforcement of a ruling by a general ju-
risdiction court must be decided immediately - even if the Panel has not yet adopted
the decision on initiating a case or refusal to initiate. Thus, for example, in April
2013 the Constitutional Court received three applications requesting assessment
of compatibility of the international treaty “Extradition Treaty between the United
States of America and the Government of the Republic of Latvia”, the law “On Ex-
tradition Treaty between the United States of America and the Government of the
Republic of Latvia”, as well as of two norms of Criminal Procedure Law — Section
701(2) and Section 707(2) with the norms of the Satversme of the Republic of Latvia
and the European Convention for the Protection of Human Rights and Fundamen-
tal Freedoms.®? Two of the submitted applications contained a request to suspend
the enforcement of the decision No. IP-1 of 31 January 2013 by the Chamber of
Criminal Cases of the Supreme Court of the Republic of Latvia or to suspend the
applicant’s extradition for being judicial proceedings abroad.®® The applications ex-
press the opinion that immediate enforcement of the decision by a court of general
jurisdiction on extradition of the applicant for judicial proceedings abroad might
cause significant and irreversible infringement upon the applicant’s fundamental
rights enshrined in the Satversme.

As regards this concrete and until now - unique - example, it should be taken
into consideration that the process of examining the application until the moment,
when the decision on initiating a case or refusal to initiate a case is adopted can last
a month or even two. However, in this particular case the Constitutional Court, on
the basis of Section 89 of Constitutional Court Law, as well as in view of the need
to implement measures for realising and safeguarding the applicant’s fundamental
rights, held that the request regarding enforcement of the court ruling should be
decided upon immediately, without waiting for the Panel’s decision. Therefore the
Constitutional Court, responding not only to the information published in mass
media®, but also to the opinion expressed by the Ombudsman®, convened an as-
signments sitting to adopt a decision regarding this request. Le., this assignments
sitting did not examine compatibility of the application with the provisions of
Constitutional Court Law, but considered, whether the applicant’s request to sus-
pend the ruling by a court of general jurisdiction, had sufficient legal grounds. The
reasoning of the decision adopted at this assignments sitting allows concluding: to
ensure that a person’s fundamental rights are not violated if the State has adopted



138 Juridiska zinatne / Law, No. 6, 2014

a decision on extraditing this person to a foreign state, a decision must be taken
regarding temporary measures to ensure a standard of human rights protection,
which follows both from national legal norms and international legal norms bind-
ing upon Latvia, until the moment the Constitutional Court adopts its final ruling.
In this particular case the fact that the Cabinet of Ministers still had to decide on
extraditing the respective person was essential. Thus, the assignments sitting of the
Constitutional Court recognised that “at present there are no grounds to suspend the
enforcement of the Chamber’s decision, as there are other means for preventing sig-
nificant harm to the applicant’s fundamental rights”.%® Apparently, “other means” for
preventing significant harm to the applicant’s fundamental rights meant the Cabinet
of Ministers, which has the final say on issue of extradition. Therefore, in view of
the jurisdiction of the Constitutional Court and the principle of division of power,
it must be admitted that the decision by the Constitutional Court was logical -
“[tlo propose to the Cabinet of Ministers suspending adoption of the decision regard-
ing extradition of D[]. C[]. to the United States of America until the moment a Panel
of the Constitutional Court has adopted a decision on initiating a case or refusal to
initiate a case.”’

This precedent shows that with the framework of the proceedings before the
Constitutional Court a need might arise to examine the issue of exercising and safe-
guarding the applicant’s fundamental rights and to adopt a decision on it, as well as
to apply temporary measures before the decision on initiating a case or refusal to
initiate it has been adopted. However, it must be noted that situations like these are
to be considered exceptional or extraordinary cases. The fact that there are no other
legal remedies that would ensure effective enforcement of the ruling by the Consti-
tutional Court or avoiding significant harm to the applicant’s fundamental rights is
of decisive significance in the application of temporary measures.

5 Decision on initiating a case

If a decision on initiating a case has been adopted, it can be concluded that the
submitted application complies with the requirements of Constitutional Court Law.
Le., the claim included in the application falls within the jurisdiction of the Consti-
tutional Court, the application contains facts of the case and provides legal substan-
tiation for incompatibility of the contested norm with a norm of higher legal force,
and the submitted application also complies with other provisions of Constitutional
Court Law.

The analysis of the case law of the Constitutional Court leads to the conclusion:
decisions on initiating a case are formal - they do not contain as well-considered
analysis of the application’s content and form as in the decisions on refusing to initi-
ate a case at the Constitutional Court. Le., the decision on initiating a case reflects
the requirements of Constitutional Court Law and establishes that the application
complies with them®. The authors have already noted that since 2009 the decisions
by the Panel on refusal to initiate a case follow a uniform methodology for assessing
an application®, based upon the “mirror principle” compliance with Section 20(5)
of the Constitutional Court Law, which contains the provisions for refusal to initiate
a case’”?, is assessed, and in the case of a constitutional complaint applying also the
provisions of Section 20(6) of Constitutional Court Law.”!

The wording “complies with other provisions of Constitutional Court Law” is
frequently used in decisions on initiating a case.”” Le., the analysis of the case law of
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the Constitutional Court shows: if a decision on initiating a case has been adopted,
then this decision predominantly provides the assessment of legal substantiation (in
the case of constitutional complaint - the existence of the infringement upon fun-
damental rights), but less attention is paid to other requirements of Constitutional
Court Law. The authors hold that the explanation, why decisions on initiating a
case are formal, must be sought in the need to abide by the principle of procedural
economy. If it is concluded that a case should be initiated with regard to the submit-
ted application, then all procedural activities for preparing this case for adjudication
must be conducted as fast as possible.

If a decision is adopted to initiate a case only with regard to a concrete part of the
application, i.e., it is concluded that a case is to be initiated only with regard to a part
of the claim included in the application, then the respective decision also provides
reasoning why the claim, in a certain part thereof, does not comply with the provi-
sions of Constitutional Court Law. The analysis of the case law of the Constitutional
Court allows concluding that usually the refusal to initiate a case with regard to part
of the claim is connected with the absence of legal substantiation’.

The authors in this article have already noted a principle of the judicial proceed-
ings before the Constitutional Court, i.e., that any doubts should be construed in
favour of the applicant. Thus, the Constitutional Court adopts the final decision
on a procedural issue, which causes doubts, when making the ruling. For example,
when dealing with the issue, whether compliance of a State budget sub-programme
with the Satversme can be contested at the Constitutional Court, the Constitutional
Court recognised that the compliance of the contested budget sub-programme with
the Satversme can be examined only in interconnection with another legal norm™.
Moreover, this conclusion was made in a case, initiated on the basis of a constitu-
tional complaint submitted by a private person. Considering the legal status of the
State budget, the issue of the right of the subject of abstract control to contest at the
Constitutional Court compliance of a particular sub-programme of the State budget
with norms of higher legal force was examined in the course of preparing and ex-
amining the case”. In accordance with the case law of the Constitutional Court,
when doubts regarding the existence of a particular infringement exist, in the case
of initiating a case these must be construed in favour for initiating a case’. As ex-
plained in a judgement by the Constitutional Court, “the issue, whether, indeed, the
applicant’s, who has submitted a constitutional complaint, fundamental rights have
been violated, must be decided by the Constitutional Court by examining the case on
its merits.”””

Since the Constitutional Court does not hold ex officio rights, initiation of a case
regarding a matter, which already has been directly or indirectly examined by the
Constitutional Court would give it the possibility to specify the insights included in
the ruling, as well as to provide repeated assessment of particular issues. Specifying
of findings included in court rulings is nothing extraordinary or undesirable.

It has been noted in the legal science that significant changes in circumstan-
ces - circumstances of technical, economic or legal nature - lead to decreasing legal
binding power of legal norms, as it is not clear, what kind of regulation the legisla-
tor would have chosen, had it been informed about the changing circumstances in
future. In such cases courts have a legitimate tasks to “assist”, very carefully and in
accordance with established legal values, the written legal norms with law-making
performed by a court.”® Le., the new facts of the case require new or clearer legal
substantiation in solving the case. In cases like these the court usually does not
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amend the insights included in its previous rulings, but differentiates and develops
them”.

Undoubtedly, the Constitutional Court ensures contemporary understanding
of the concise text of the Satversme or - that even though the “letter” of its norms
has not changed, the “spirit” of the Satversme and the interpretation of its norms is
evolving with time.® However, it should be taken into consideration that the Con-
stitutional Court always makes its rulings here and now - assessing the facts of the
case existing at a particular moment. A situation can arise, where, when hearing a
particular case there was no need to examine extensively a certain issue, however,
in the case that has been initiated anew, an issue, which once has been only out-
lined, must be specified. Former Chairman of the Lithuanian Constitutional Court
Egidijus Kuris has provided a very apt explanation of such legal situation, noting
that re-interpretation of the constitutional doctrine is not a revolution, but an evo-
lution of the constitutional law, since through this the courts reiterate, refresh, ex-
plain and embed the insights defined in previous cases.’’ And a situation may even
arise, where the Constitutional Court has to respond concerning the justification
of the findings expressed in a previous ruling by the Constitutional Court, which
is contested by an application submitted to the Constitutional Court. This reality
is reflected in one the most recent applications submitted by the Senate, essentially
disagreeing to the findings expressed in a decision by the Constitutional Court to
terminate judicial proceedings in Case No. 2012-01-03.%* In this particular case the
Senate considers not only the norm, which defines the general jurisdiction of an ad-
ministrative court to examine the legality of the decisions adopted by the Central
Election Commission (hereinafter — CEC), but also the norm, which defines CEC
competence to assess the content of a legislative initiative, being incompatible with
the Satversme.®® On the one hand, this application points to a dispute of jurisdic-
tions, whereas, on the other hand, the reasoning included in this application reveals
the need to specify or also re-examine the findings expressed in the decision by the
Constitutional Court to terminate judicial proceedings in Case No. 2012-01-03. The
Constitutional Court itself has noted that it has the obligation to abide by findings
included in its rulings due to requirements regarding the stability of legal system,
continuity, justice and equality. However, in those cases, where the contested norm
does not comply with the actual social reality or collides with the legal relationships,
which in the development of society have become dominant, the constitutionality of
this norm can be re-examined®. The particular application shows that a situation
might be possible, where at the stage of initiating the case the possibility that in the
examination of the concrete case the Constitutional Court might modify the find-
ings included in previous ruling should be considered.

At the same time such an assessment during the stage of case initiation could be
done only prima facie, i.e., if the smallest doubt exists regarding the applicability of
the findings expressed in the rulings by the Constitutional Court to the particular
case, then the case must be examined as to its merits and the assessment of constitu-
tionality performed repeatedly.

Section 20(9) of Constitutional Court Law envisages: if a decision on initiating
a case has been adopted than a true copy of the decision is sent to the participants
of the case; and the institution or the official, which adopted the contested act, are
required within the term set in the decisions, which is at least two months, to pro-
vide in writing explanation on the facts of the case and legal substantiation. If a case
already has been initiated in the Constitutional Court with an identical claim to
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the one included in the application under examination, moreover, if the application
does not contain essentially different arguments regarding the incompatibility of the
contested norms with the Satvermse, then the Panel decides that it is not necessary
to request the institution, which has adopted the contested norm, to provide a writ-
ten reply, containing explanation of the facts of the case and providing legal sub-
stantiation®. In fact, the Panel has discretion regarding this issue. However, it must
be kept in mind, that this allows exercising the principle of procedural economy.
Moreover, the decision on initiating a case is not published in the official journal,
but only on the Internet homepage of the Constitutional Court. Information on ini-
tiation of a case, indicating the Panel, which initiated the case, the applicant and the
title of the case are sent for publication in the official journal.

Since the decision on initiating a case is not subject to appeal, it should be re-
garded as the final decision® with regard to the submitted application. The decision
on initiating a case concludes the first state of the judicial proceedings before the
Constitutional Court and the next stage — preparing the case for adjudication -
begins. Le., the case is awarded a number and the President of the Constitutional
Court charges one of the Judges with preparing the case for hearing.

Summary

The judicial procedure at the Constitutional Court has developed as a kind of ju-
dicial proceedings separated from the courts of the judicial system, where specific
principles and presumptions, characteristic of only these proceedings, are imple-
mented. The particularities and the unique regulation of the judicial proceedings of
the Constitutional Court can be explained by the fact that the jurisdiction of the
Constitutional Court follows directly from the Satversme. Concise explanation of
the Constitutional Court’s jurisdiction is set out in the Satversme: the constitutional
duty of the Constitutional Court is to ensure the supremacy of the Satversme and
safeguarding of constitutional values. The measures that the Constitutional Court
can use for exercising its jurisdiction follow directly from the jurisdiction of con-
stitutional institutions. Thus, the jurisdiction of the Constitutional Court is defined
both by the norms and principles of the Satversme and Constitutional Court Law.
At the same time, regulation of the judicial proceedings before the Constitutional
Court, insofar it is not regulated by Constitutional Court Law, is transferred under
exclusive jurisdiction of the Constitutional Court itself.

Initiation of a case at the Constitutional Court is a significant procedural stage,
as the criteria for admissibility to constitutional judicial proceedings are examined
and developed. During this stage of the judicial proceedings before the Constitu-
tional Court the provisions of Constitutional Court Law are applied, excluding
deciding on the merits of the case or assessment of the constitutionality of the con-
tested norm (act).

The decision on initiating a case or refusal to initiate a case, which following ex-
amination of the application is adopted at a sitting of a Constitutional Court Panel
or at the assignments sitting, is a written procedural legal act, which provides legal
assessment on the compatibility of the application with the provisions of Constitu-
tional Court Law. The decisions adopted by the Panels of the Constitutional Court
are not subject to appeal and apply only to their addressee, and the findings includ-
ed in them can serve only as means of interpretation and for clarifying the content
of the principles of a state ruled by law. Even though the submitted applications are
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examined by several (different) Panels, the case law should be uniform. The Panels
may not, in examining applications similar as to their content, arrive at different
conclusions. In deciding on initiation of a case or refusal to initiate a case, the re-
quirements regarding a fair court must be abided by.

The analysis of the case law of the Constitutional Court shows that during the
stage of initiating a case and even prior to initiating a case decisions regarding other
issues may be required. For example, the issue on applying temporary measures.
However, situations like these should be rather considered as exceptional or extraor-
dinary cases. The absence of other legal remedies, which might ensure effective en-
forcement of the ruling by the Constitutional Court or prevent significant harm to
the applicant’s fundamental rights, is of decisive importance in the application of
temporary measures before the decision on initiating a case or refusal to initiate it is
adopted.

The initiation of a case at the Constitutional Court is a procedure for adopting
a ruling, in which the Constitutional Court decides on the way to proceed with the
submitted application. Simultaneously this stage in the judicial proceedings before
the Constitutional Court is important for the development of constitutionalism,
since, essentially, during this stage those issues, which will be dealt with within the
framework of constitutional judicial proceedings, are decided.
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tiSanas termina pagarinaganu [The Decision of 20 December 2012 by the 2" Panel of the Consti-
tutional Court on Extending the Term of Application No. 199/2012]. Unpublished, available at the
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Satversmes tiesas 2007. gada 10. maija lémums par pieteikuma iesniedzéja lagumu lieta Nr. 2007-
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No. 2007-10-0102]. Latvijas Vestnesis, 2007. gada 15. maijs, Nr. 77.

Satversmes tiesas 2013. gada 19. aprila ricibas sédes Iémums [Decision of 19 April 2013 by the As-
signments Sitting of the Constitutional Court]. Unpublished, available at the Constitutional Court.
Satversmes tiesas 2010. gada 5. marta ricibas sédes lémums lieta Nr. 2010-08-01 [Decision of 5
March 2010 by the Assignments Sitting of the Constitutional Court in Case No. 2010-08-01]. Avai-
lable: http://www.satv.tiesa.gov.lv/upload/lem_ierosin_2010_08.htm

Satversmes tiesas 2012. gada 20. janvara ricibas sédes lémums lieta Nr. 2012-03-01. Latvijas
Vestnesis, 2012. gada 21. janvaris, Nr. 13 [Decision of 20 January by the Assignments Sitting of the
Constitutional Court in Case No. 2012-03-01].

Satversmes tiesas 2012. gada 27. marta ricibas sédes Iémums lieta Nr. 2012-07-01 “Par Kreditiestazu
likuma 179. panta pirmas dalas atbilstibu Latvijas Republikas Satversmes 105. pantam un
Kreditiestazu likuma 179. panta otras dalas atbilstibu Latvijas Republikas Satversmes 92. panta
pirmajam teikumam” [Decision of 27 March 2012 by the Assignments Sitting of the Constitutional
Court in Case No. 2012-07-01 “On Compliance of Section 179(1) of the Credit Institution Law with
Article 105 of the Satversme of the Republic of Latvia and Section 179 (2) of the Credit Institution
Law with the first sentence of Article 92 of the Satversme of the Republic of Latvia”]. Available:
http://www.satv.tiesa.gov.lv/upload/rs_lemums_2012-07-01.pdf

Satversmes tiesas tiesne$a 2012. gada 5. aprila véstule Nr. 1-03.3/75 [Letter of 5 April 2012 by a
Constitutional Court Justice]. Unpublished, available at the Constitutional Court.

Satversmes tiesas véstule — atbilde uz iesniegumu 18.02.2013, Nr. E-63 [Letter by the Constitutional
Court — Answer to Application No. E-63, 18.02.2103]. Unpublished, available at the Constitutional
Court.

Satversmes tiesas véstule — atbilde uz iesniegumu 25.03.2013, Nr. P-99 [Letter by the Constitutional
Court - Answer to Application No. P-99, 25.03.2013]. Unpublished, available at the Constitutional
Court.

Latvijas Republikas Augstakas tiesas Senata Administrativo lietu departamenta 2013. gada
11. februara Lémums, Lieta Nr. A420577912, SA-1/2013 [Decision of 11 February 2013 by the
Department of Administrative Cases of the Supreme Court of the Republic of Latvia in Case
No. A420577912, SA-1/2013]. Available: http://www.at.gov.lv/lv/info/archive/department3/hronolo-
giskaseciba/2013/
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able at the Constitutional Court].

ASV véstnieks: Calovskim izvirzitas apsiidzibas ir nopietnas. Zinu agentiira LETA [Ambassador of
the US: the Charges Brought against Calovskis are Serious]. Available: http://www.ir.lv/2013/4/11/
asv-vestnieks-calovskim-izvirzitas-apsudzibas-ir-nopietnas (accessed 2013-04-20) .

Tiesibsarga véstule Ministru prezidentam par Tiesibsarga biroja ierosinato parbaudes lietu
Nr. 2013-62-2A [The Ombudsman’s Letter to the Prime Minister regarding the Initiated Verification
Case No. 2013-62-2A]. Available: http://www.tiesibsargs.lv/files/tiesibsarga_vestule_ministru_prezi-
dentam.pdf (accessed 2013-04-22).

Satversmes tiesas 2013. gada 19. aprila ricibas sédes lemums, 4. punkts. Nepublicéts, pieejams Sat-
versmes tiesa [Decision of 19 April 2013 by the Assignments Sitting of the Constitutional Court,
Para 4. Unpublished, available at the Constitutional Court].

Satversmes tiesas 2013. gada 19. aprila ricibas sédes léemums. Nepublicéts, pieejams Satversmes tiesa
[Decision of 19 April 2013 by the Assignments Sitting of the Constitutional Court. Unpublished,
available at the Constitutional Court].

Satversmes tiesas 1. kolégijas 2012. gada 5. janvara léemums par lietas ierosinasanu péc pieteikuma
Nr. 183/2011 [Decision of 5 January 2012 by the 1** Panel of the Constitutional Court on Initiat-
ing a Case having Regard to Application no 183/2011]. Available: http://www.satv.tiesa.gov.lv/up-
load/2012-01-01%20lemums-ierosinasana.pdf (accessed 2013-07-10); Satversmes tiesas 1. kolégijas
2012. gada 18. aprila lemums par lietas ierosinaSanu péc pieteikuma Nr. 48/2012 [Decision of
18 April 2012 by the 1* Panel of Constitutional Court on Initiating a Case having Regard to Ap-
plication No. 48/2012]. Available: http://www.satv.tiesa.gov.lv/upload/2012-08-01%20lemums%20
par%20ierosin.pdf (accesed 2013-07-10); Satversmes tiesas 2. kolégijas 2012. gada 15. novembra
lémums par lietas ierosinasanu péc pieteikuma Nr. 170/2012 [Decision of 15 November 2012 by the
2nd Panel Constitutional Court on Initiating a Case having Regard to Application No. 170/2012].
Available: http://www.satv.tiesa.gov.lv/upload/lem_ierosin_2012_22.pdf (accessed 2013-07-10); Sat-
versmes tiesas 2. kolégijas 2012. gada 14. decembra lémums par lietas ierosinasanu péc pieteikuma
Nr. 201/2012 [Decision of 14 December 2012 by the 2" Panel Constitutional Court on Initiating a
Case having Regard to Application No. 201/2012]. Accessible: http://www.satv.tiesa.gov.lv/upload/
lem_ierosin_2012-26.pdf (accesed 2013-07-10).

Rodina, A., Amolina, D. Lémums par atteik$anos ierosinat lietu Satversmes tiesa: teorétiskie un
praktiskie aspekti. Jurista Vards, 2013. gada 2. jalijs, Nr. 26 (777).

A Panel of the Constitutional Court assesses, whether 1) a case falls within the jurisdiction of
the Constitutional Court; 2) the applicant is entitles to submit an application; 3) the application
complies with the requirements of Section 18 and Section 19? of Constitutional Court Law; 4) the
application is not submitted with regard to already adjudicated claim; 5) the legal justification or
statement of the facts of the case has not changed on its merits in comparison to the previously
submitted application, regarding which a decision was taken by the Panel. Satversmes tiesas likums:
LR likums. Latvijas Véstnesis, 1996. gada 14. jinijs, Nr. 103 [Constitutional Court Law].

Section 20(6) of Constitutional Court Law provides that the Constitutional Court, in adjudicating
a constitutional complaint, may refuse to initiate a case in those cases when the legal substantiation
included in the complaint is evidently insufficient to satisfy the claim. Satversmes tiesas likums: LR
likums. Latvijas Vestnesis, 1996. gada 14. janijs, Nr. 103 [Constitutional Court Law].

For example, Satversmes tiesas 1. kolégijas 2013. gada 15.maija Iémums par lietas ierosinaganu péc
pieteikuma Nr. 76/2013 [Decision of 15 May 2013 by the 1* Panel of Constitutional Court Law on



Anita Rodina, Dita Amolina. The Procedure of the Constitutional Court: Issues to be decided .. 151

Initiating a Case having Regard to Application No. 76/2013]. Available: http://www.satv.tiesa.gov.lv/
upload/lem_ierosin_2013_09.pdf (accessed 2013-07-03).

Satversmes tiesas 2. kolégijas 2012. gada 29. jinija lémums par lietas ierosinasanu péc pieteikuma
Nr. 100/2012, 6. punkts [Decision of 29 June 2012 by the 2 Panel of the Constitutional Court on
Initiating a Case having Regard to Application No. 100/2012, Para 6]. Available: http://www.satv.
tiesa.gov.lv/upload/2012_100_ieros_tiesiibsargs_Celu_likums_radari.pdf (accessed 2013-04-12).
Satversmes tiesas 2010. gada 17. janvara lémums par tiesvedibas izbeig§anu lieta Nr. 2009-42-0103,
Latvijas Vestnesis, 2010. gada 19. janvaris, Nr. 29 [Decision of 17 January 2010 by the Constitutional
Court on Terminating Judicial Proceedings in Case No. 2009-42-0103].

Satversmes tiesas 1. kolégijas 2011. gada 9. maija lémums par lietas ierosinasanu péc pieteikuma
Nr. 49/2011 [Decision of 9 May 2011 by the 1* Panel of the Constitutional Court on Initiating
a Case having Regard to Application No. 49/2011]. Available: http://www.satv.tiesa.gov.lv/upload/
lem_ierosin_2011_11.htm (accessed 2013-05-07).

See, for example: Satversmes tiesas 2. kolégijas 2012. gada 19. junija lémums par lietas ierosinasanu
péc pieteikuma Nr. 118/2012 [Decision of 19 June 2012 by the 2™ Panel of the Constitutional Court
in Case No. 118/2012]. Available: http://www.satv.tiesa.gov.lv/upload/2012_118_ieros_].pdf (ac-
cessed 2013-05-07).

Satversmes tiesas 2013. gada 1. marta spriedums lieta Nr. 2012-07-01, 19. punkts. Latvijas Vestnesis,
2013. gada 4. marts, Nr. 44 [Judgement of 1 March 2013 by the Constitutional Court in Case
No. 2012-07-01, Para 19].

Sniedzite G. Tiesnes$u tiesibas. Latvijas Véstnesis, 2013, 33. lpp.

Ibid, 298. lpp.

Endzins, A. Eiropas Konstittcijas ligums un Latvijas Republikas Satversme. Jurista Vards, 2004.
Gada 12. oktobris, Nr. 39(344).

Kiris, E. On perception of Constitutional law: a theoretical approach to Constitutional justice.
Book: New Millennium Constitutionalism: Paradigms of reality and challenges. Yerevan: NJHAR,
2013, p. 96.

Latvijas Republikas Augstakas tiesas Senata Administrativo lietu departamenta 2013. gada
11. februara Lémums, Lieta Nr. A420577912, SA-1/2013 [Decision of 11 February 2013 by the
Department of Administrative Cases of the Supreme Court Senate of the Republic of Latvia, Case
No. A420577912, SA-1/2013]. Available: http://www.at.gov.lv/lv/info/archive/department3/hronolo-
giskaseciba/2013/ (accessed 2013-05-07).

8 Ibid.

84 Satversmes tiesas 2011. gada 25. oktobra spriedums lieta Nr. 2011-01-01, secindjumu dalas
14.3.1. punkts. Latvijas Vestnesis, 2011. gada 28. oktobris, Nr. 171 [Judgement of 25 October 2011
by the Constitutional Court in Case No. 2011-01-01, Para 14.3.1 of the Findings].

Satversmes tiesas 1. kolégijas 2012. gada 3. oktobra lémums par lietas ierosinasanu péc pieteikuma
Nr. 149/2012 [Decision of 3 October 2012 by the 1 Panel of the Constitutional Court on Initia-
tion of a Case having Regard to Application No. 149/2012]. Available: http://www.satv.tiesa.gov.lv/
upload/lem_ierosin_2012_19.pdf (accessed 2013-05-07).

Spale, A. Satversmes tiesas kolégiju lémumi 2007. gada: prakses apkopojums. The paper was present-
ed at the conference “Initiating a Case at the Constitutional Court”, Riga, 7 December 2007. Avail-
able: http://www.satv.tiesa.gov.lv/upload/Spale_lemumi_07_12_2007.pdf (accessed2013-05-07).

7

@

7:

=

7

@

7

=N

7

S|

71
7!
8

S ¢ »

8

8

i

r

8

@

8

>



Juridiska zinatne / Law, No. 6, 2014 pp. 152-164

Non-Recognition of Foreign Arbitral Awards Pursuant to
Article V 1 d of the New York Convention

Inga Kacevska, Dr. iur

Faculty of Law, University of Latvia
Docent at the Department of International and European Law
E-mail: ik@kacevska.lv

This paper provides an analysis of the scope of Article V part 1 d of the New York Convention on
the Recognition and Enforcement of Foreign Arbitral Awards and the application of the relevant
article by courts in Latvia and abroad. It is argued that although parties can freely agree on the
arbitration process and the appointment of arbitrators, they cannot waive rights to due process
or agree on arbitrators discriminating him/her based on religion, views, handicap, age or sexual
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Introduction

Article V of the New York Convention on the Recognition and Enforcement of
Foreign Arbitral Awards (further: New York Convention or Convention)* contains an
exhaustive list of grounds for non-recognition of foreign arbitral awards. One reason
is found in Article V part 1 d of the Convention, which states that the recognition
and enforcement of the award may be refused, at the request of the party against
whom it is invoked, only if that party furnishes to the court proof that first of all,
arbitral tribunal or, secondly, that the arbitral procedure was not in accordance with
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the agreement of the parties or, failing such agreement, was not in accordance with
the law of the country where arbitration took place (lex arbitri). The Convention en-
sures that the appointment of the arbitrators and conduct of the arbitral procedure
in accordance with parties’ agreement or applicable law are of a particular impor-
tance in a due process. Thus the purpose of this paper is to examine the content of
this norm in the New York Convention and the specifics of its application in prac-
tice. The author has particularly focused on Section 497 of the Civil Procedure Law,
which sets out detailed professional requirements for arbitrators in Latvia.

In Latvian court practice, Article V part 1 d) of the New York Convention has
been applied in four cases. In two cases the court made reference to the article, but
did not explain why it was applied.? In one case the respondent made a reference to
the article, but the court did not apply or analyse it.> In another case, Article V part
1 d) of the New York Convention served as a legal reason to refuse to recognise and
enforce a foreign arbitral award.* Because court practice in Latvia in this regard has
been insufficient, the author will look at foreign cases in which the relevant norm of
the New York Convention has been applied.

1 Basic prerequisites for the application of Article V of the New York
Convention

Before taking a detailed look at the application of Article V part 1 d) of the
New York Convention, the author would like to examine the scope of this article.
The main prerequisite for the application of Article V of the Convention is that
the respondent must bear the burden of proof, which means that it is not enough
to object the recognition and enforcement of arbitral award. Instead, the respond-
ent must submit the evidences that the reasons for the refusal have been justified. A
court cannot refuse to recognise the arbitral award on its own initiative in accord-
ance with Article V part 1. The words “a court may refuse” in the formulation of the
article allow judges to decide whether or not to recognise a foreign arbitral award.
The Convention does not specify what kind of procedural violation can lead to the
non-recognition of a foreign arbitral award, but the author believes that the viola-
tion must be one which substantially influences the results of the case.

2 Arbitrators are not appointed in accordance with the arbitration
agreement or with the law of the country where the arbitration
took place

Article V part 1 d of the New York Convention sets out a specific procedural
framework and a chronological order for its application. When a respondent asks
a court not to recognise the arbitral award, judge must evaluate the content of the
arbitration agreement. If there is no specific agreement as to procedural rules and
the rules of the arbitration institution, the court must refer to the law of the country
where the arbitration took place.

The arbitration agreement is at a higher level of priority when it comes to rules of
arbitral institution or international/national law. Namely, if the parties have agreed
on the procedure in the arbitration agreement, the national law is not applied at all.
This means that in practice courts very seldom have to apply national law on ap-
pointing the arbitral tribunal, because the parties usually agree on this in the ar-
bitration agreement. If there is no such agreement, the rules of arbitral institution
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are applied. One exception might be a case in which the parties have directly agreed
that the arbitrators will be appointed in accordance with a national law, for exam-
ple, with the Latvian Civil Procedure Law. In that case, the arbitrator and procedure
must satisfy the criteria that are enshrined in Latvian law.

It has to be noted here that lex arbitri do not automatically become a part of an
arbitration agreement between the parties in a direct or indirect way.’ If that were
the case, a court would always have to evaluate national rules of the country where
arbitration took place on every occasion, irrespective of the procedures to which the
parties have agreed in their arbitration agreement. That, however, is not the inten-
tion of the New York Convention.

In most cases, the parties which agree on arbitration, add special rules in the
arbitration agreement in relation to procedural issues such as the number, quali-
fication and appointment of arbitrators. Moreover, the text in the Convention,
stating that “the arbitral authority or the arbitral procedure was not in accordance
with the agreement of the parties” indicates that of importance is not just the ini-
tial arbitration agreement, but also all other procedural agreements that have been
agreed on during the arbitration procedure. These agreements can be in writing,
expressed directly or indirectly, or based on conclusive actions.® For instance, the
parties can agree on a different international arbitration institution after the dispute
has occurred. It may be that the initial agreement indicated that the dispute shall
be settled in the Arbitration Institute of Stockholm Chamber of Commerce, but
subsequently the claimant decided that the dispute should instead be heard in the
German Arbitration Institute. If the respondent does not object to the jurisdiction
of the German Arbitration Institute during arbitral proceedings, but then - in the
recognition and enforcement procedure objects that the procedure has not been in
line with the initial arbitration agreement, the court has every reason to rule that
the parties have legally amended their agreement, and, consequently, there is no rea-
son to refuse recognition of the relevant award.”

2.1 The number and appointment of arbitrators

In their arbitration agreement the parties can agree on the number of arbitra-
tors and on their appointment. The agreement on the number of arbitrators may
be based on practical reasons, because issues related to costs, speed and experience
must be taken into account. The point is that a panel of three arbitrators usually
costs three times more than a single arbitrator. At the same time, however, three ar-
bitrators might be more competent and supplement one another’s reasoning and this
may be not the case when a single arbitrator shall be appointed.

The parties can choose various ways of appointing arbitrators, following the mod-
el clauses prepared by arbitration institution or special recommendations.® In classi-
cal terms, if the parties choose sole arbitrator, that usually means that the arbitrator
is appointed by parties, but if parties are unable to agree on arbitrator, he/she shall be
appointed by the court or competent authority. In arbitration with three arbitrators,
each party shall appoint one arbitrator, and then those two arbitrators shall appoint
the third one. If the two arbitrators fail to agree on the third arbitrator, then upon
request of a party, the appointment shall be made by a court or other institution.’

If procedure on appointing arbitrators is not provided in the arbitration agreement,
then rules of arbitral institution shall be applied as when the parties agree on a spe-
cific arbitral institution, they usually reach direct or indirect agreement on the relevant
rules. This means that the rules are of a legal nature, and so this source has priority
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status in relation to national law, and usually it is fully self-sufficient in regulating the
arbitration process. The importance of arbitration rules is also recognised in Article
IV of the European Convention on International Commercial Arbitration Courts:'

“The parties to an arbitration agreement shall be free to submit their dis-
putes to a permanent arbitral institution; in this case, the arbitration proceed-
ings shall be held in conformity with the rules of the said institution.”

This is also confirmed in Section 499 of the Civil Procedure Law stating that the
procedure for appointing arbitrators shall be agreed by the parties (the first para-
graph of the section) but if the parties have not agree on the procedure for appoint-
ing the arbitrators, then the arbitral tribunal is appointed in accordance with the
rules of the particular arbitral institution, however, in all cases the equal rights of
the parties shall be taken into account (the third paragraph of the section).

2.2 Theindividual and professional capabilities of arbitrators

The principle of parties’ autonomy in a dispute makes it possible to agree also
on other criteria in relation to arbitrators. For instance, in international arbitration
agreement the parties may agree that the arbitrators are not of the same national-
ity as the parties themselves.!! If the parties have agreed on the linguistic skills of
arbitrator, it shall be take into account in appointing arbitrators. For example, if the
arbitration agreement provides that the procedure must be in English, then a person
who does not speak that language cannot be appointed as an arbitrator in the case.'?
It must be added here that if the rules of an arbitration institution state that if arbi-
trator does not speak the relevant language, then he/she can ask for a translator, that
contradicts the principle that arbitrator must be competent and that the relevant ar-
bitration institution must guarantee that competence, i.e., only arbitrator speaking
relevant language can be appointed and no translator for arbitrator shall be used in
such proceedings.

In international proceedings, the parties can also agree on the professional
capabilities of arbitrator, because representatives of the relevant industry can par-
ticularly help in the arbitration process, for example, dealing with technical cases.
An engineer, builder, doctor, etc., can be appointed as an arbitrator, and the parties
can agree that the dispute will be resolved by non-lawyers."* Nevertheless, in Lat-
via’s context it is important to evaluate whether such agreement by the parties would
not be in violation with the latest amendments to Section D of the Civil Procedure
Law on qualifications of arbitrators."* The one the main criteria set in Section 497 of
Civil Procedure Law provides that the arbitrator must have qualification of lawyer.
Therefor it is topical, if the parties have agreed on non-lawyer as their arbitrator in
the arbitration procedure despite those latest amendments, will such appointment
influence the recognition and enforcement of arbitral award rendered by Latvian
arbitration institutions? This question arises also because Latvia’s Civil Procedure
Law does not differentiate between international and national arbitral procedure,
and this creates the issue of how these rules on the qualifications of arbitrators may
be applied in international proceedings. As noted above, the domestic law is only
applied if the arbitration agreement does not include relevant procedural rules but
it happens very seldom. Therefore it is important to reply whether Section 497 of
the Civil Procedure Law is imperative in the international arbitral proceedings, i.e.,
whether the norm is one which neither party can waive."”

Initially, it must be noted that such requirements for arbitrators as provided
in the Section 497 of Civil Procedure Law are not a common phenomenon in the
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national law, and the author has not found any similar examples anywhere else in
the world.'® On the contrary, national laws do not set out any limitations related to
the qualifications of arbitrators, only stating that the parties are free to specify the
way in which arbitrator are appointed.'” The author believes that such amendments
to the Civil Procedure Law are in violation of the principle of autonomy, because
“to ensure that the intentions of the parties prevail, all restrictions on their freedom
of choice must either be limited or removed entirely.”'® The Latvian Constitutional
Court has also ruled that “some of advantages of an arbitration procedure are (..) the
professional specialisation of arbitrators, the finality of the award, the ability to reach
agreement on a procedure which differs from general jurisdiction courts, as well as
confidentiality.”"® Currently, there are unjustified limitations in terms of the choice
of arbitrators in Latvia. What, for instance, happens to an arbitration agreement in
which the parties have stated that one of the three arbitrators must be an expert in
relation to coffee and must have the education of a food technologist? Do these re-
quirements in the Civil Procedure Law also apply to foreign arbitrators? If not, then
could an engineer from Estonia be appointed as an arbitrator in a national dispute?
If that is not possible, would that not be in violation of Article 3 of the European
Convention, which states that foreign citizens can be appointed as arbitrators? All
that this means is that the legislature has been too rushed in adopting amendments
to Section 497 of the Civil Procedure Law without thinking about the justification
for all of the requirements contained therein.

Sheppard has argued that the imperative procedural norms in terms of arbitra-
tion are the ones which do not offer the parties any alternative choices, i.e., norms
which do not include the statement “unless parties have reached another agree-
ment.”* In the Civil Procedure Law, for instance, these may involve rules about the
termination of arbitrator’s mandate (Section 503.1), the equality of parties (Section
505), etc., because these norms do not allow the parties to select an alternative or to
reject the rules. Section 497 part 4 of the Civil Procedure Law states that a person
who does not satisfy the requirements of the second paragraph of that section can-
not be appointed as an arbitrator,! which means that during the national procedure,
the parties cannot waive this rule in terms of putting opposing rules in their arbitra-
tion agreement. If an arbitrator does not satisfy the requirements of this section of
the law, the court has the right to refuse to issue a writ of execution in accordance
with Section 536 part 1 paragraph 6 of the Civil Procedure Law, which strictly states
that “a judge shall refuse to issue a writ of execution if the arbitrator does not satisfy
the requirements of Section 497 part 2 of this law.” Most importantly, that in the na-
tional process of compulsory execution of arbitral award the court can, at its own
initiative, reject the issuance of writ of execution of arbitral award.

I tis suggested by the author that in international arbitral process** this norm of
the Civil Procedure Law is not imperative. In international procedure, arbitrator has
extensive freedom in terms of organising the arbitration process. First tribunal shall
follow the parties’ agreement and failing such agreement, the arbitral tribunal can
conduct the arbitration in such manner as it considers appropriate. This includes the
right to choose the most appropriate applicable procedural norms,” which means
that an arbitrator can avoid the application of national procedural law and hear the
case exclusively on the basis of the arbitration agreement or rules of arbitral institu-
tion. This is also confirmed by doctrine, which states that the authors of the New
York Convention had intention that arbitration agreement prevails over any national
rules, irrespective of whether or not those rules are imperative.?* Article IV of the
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European Convention also does not refer to the national law, thus facilitating the in-
dependence of the arbitral procedures from the national process. Consequently, it is
not defence that, “although the composition of the arbitral tribunal or the arbitral pro-
cedure was in accordance with the agreement of the parties, it was not in accordance
with mandatory provisions of the law governing these matters.”* For example, the re-
spondent may argue that the arbitral award rendered by the Latvian arbitral institu-
tion should not be recognized and enforced in the foreign court because the parties’
agreement that the dispute shall be settled by arbitrator- engineer contradicts the
mandatory rules of Latvian civil procedure. Nevertheless, such respondent’s position
shall not be reason for non-recognition and non-enforcement of the arbitral award.

In some cases the failure to apply mandatory norms could be seen as a violation
of international public order, however, as mentioned before, Section 497 of the Civil
Procedure Law should not be treated as imperative in the international context. Ac-
cording to a recommendation from the International Law Association, international
public policy includes fundamental principles to justice or morality, rules designed
to serve the essential political, social or economic interests of the state and the duty
of the state to respect its international obligations.?® The violations of procedural
public order in the recommendation include a lack of impartiality or corruption
among arbitrators, as well as parties’ unequal footing in the appointment of tribu-
nal, but the aforementioned definition and examples do not refer to the qualifica-
tions of arbitrators. In addition, the recommendation also provides that the failure
to observe the imperative norms does not per se give a reason to refuse to recognise
the arbitration award.”

At the international level, it has been admitted that arbitrators, irrespective of
their profession and education, must be able to make an enforceable arbitral award.
Moreover, the examined Section 497 of the Civil Procedure Law cannot bind for-
eign arbitrator in an international arbitral process held in Latvia. It goes without
saying that Section 497 of the Civil Procedure Law cannot be used as an excuse for
a respondent’s objection against an arbitral award recognized and enforced in the
foreign court.

2.3 The principle of equal rights in appointing arbitrators

The principle of equal rights as part of a due process is a very important element,
and according to Article V part 1 b) of the New York Convention, if this principle
is not foreseen during arbitral procedure, recognition and enforcement of the arbi-
tral award may be refused.?® It is demonstrated by some of the foreign court cases.
For example, in the “Dutco” case there were three parties participating in arbitral
proceedings but arbitration agreement provided that two parties had to appoint an
arbitrator, then they would agree on the chairman.” Taking into consideration that
initial arbitration clause was drafted with intention that in the dispute only two par-
ties will participate, it was proposed to two respondents agrees on one arbitrator.
The respondents objected, arguing that as the claimant, Dutco must submit separate
claims against each respondent and that this order of appointment of arbitrator vio-
lated the principle of equal rights for the parties. The tribunal made partial award in
the case, but it was set aside by the French cassation court, which argued that indeed
the principle of a due process had been violated, because the equal rights of the par-
ties and the award in question were in violation of public order.

In another arbitration agreement, the parties agreed that the arbitrator must be
a “respected member of the community of Ishmaelites”, but after the dispute arised,
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one of the parties appointed someone who was not a part of that community. The
dispute over this procedural violation reached the Appeals Court of England and
Wales.*® After evaluating the arbitration agreement the court applied Council Di-
rective 2000/78/EC (27 November 2000) defining a unified system in terms of equal
attitudes toward employment and professions.* The aim of the Directive is to com-
bat discrimination on the grounds of religion, beliefs, handicap, age or sexual orien-
tation (Article 1). It must be added, however, that the principle of an equal attitude
only applies to those categories, but it does not apply to the person’s competence,
education and ability to do the job (Paragraph 17 of the preamble to the Directive).

The appeals court ruled that the arbitrator was an employee in the sense of the
Directive, because it is to be applied to all types of employment in the broadest sense
of the word. The court found that the arbitration clause violated the principle of
equal rights as the Directive applies to the public and private sectors and those sec-
tors shall implement the principle of equal treatment (Article 3). Accordingly, the
court acknowledged the arbitration clause void.

Consequently if, an arbitration agreement states that the arbitrator must be a
man (or state any other limitation that is in the scope of Directive No. 2000/78), and
then the relevant arbitrator makes an award, then the court can, at its own initiative,
refuse to recognise and enforce the arbitral award because it violated public order
in Europe (Article V part 2 b of the New York Convention). The respondent cannot
make a reference to Article V, part 1 d of the New York Convention, if a woman is
appointed in place of a man, nor can the respondent use this argument to suggest
that the arbitrator violated the rules of the relevant arbitration agreement.

This means that when a foreign arbitral award has been recognised and enforced,
with the respondent making objections in relation to this part of the New York
Convention, the court must judge whether the arbitration agreement includes rules
about the appointment of the arbitrators, what are the rules and the issue of whether
the agreement has been violated.** The court must find whether the respondent has
filed objections during the arbitration procedure in relation to this type of violation
as the doctrine of “waiver” has been strengthened in the international and national
arbitral procedure.*® Namely, the foundation of this doctrine is the belief that if a
party does not object against procedural violations, then it has lost all rights to file
further objections. Objections must be filed within term provided in the rules of ar-
bitral institution, and if the objections about the appointment of the arbitrator are
not filed during the procedure, with the respondent being aware of the fact that the
procedure was not in line with the rules, the court can recognise and enforce this
particular arbitral award.**

It is also true that if a party has not participated in the arbitral proceedings,
it cannot later complain that the procedure did not occur in accordance with the
agreement, provided that the violation has not fundamentally influenced due pro-
cess. There was a case, for instance, in which the respondent did not appoint an
arbitrator in accordance with the arbitration agreement, and so the arbitrator was
instead appointed by the arbitration institution in accordance with the rules of the
institution.® Thus the case was heard by two arbitrators. The court rejected the
complaint of the respondent that the process was held in violation of the arbitration
agreement, because the respondent did not take a part in the process. The respond-
ent’s reference to the Italian Code of Civil Procedure, which states that there must
be an odd number of arbitrators, was also rejected, as the norm applies to national
procedures and is not of significant in the recognition of foreign arbitral award.
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3 The arbitration process was not in accordance with the arbitration
agreement or the law of the country where the arbitration took
place

A court may refuse to recognise or enforce a foreign arbitral award if the re-
spondent submits evidence showing that the procedure was not in accordance with
the agreement between the parties or, if there is no particular agreement regarding
the conduct of arbitral procedure in the arbitration clause, in accordance with the
law of the country where the arbitration took place. The concept of an “arbitration
procedure” must be interpreted very broadly, including everything that happens
from the moment when the request of arbitration is submitted in the arbitration
and until the post-award procedures are completed.*® The Convention does not,
however, provide possibility to appeal all procedural decisions made by a foreign
arbitration institution. The aim of this norm is not aimed at refusing to recognize
or enforce an award if the court called upon is of a different legal view than the ar-
bitrators, weather or to hear a witness, to allow re-cross examination or how many
written submissions they would like to allow.*

Pursuant Article V part 1 d of the New York Convention first the arbitration
agreement shall be taken into account, then the rules of arbitral institution, and
only then the law of the country where the arbitration took place should be applied.
If, for instance, an international arbitration procedure takes place in Latvia, it is very
possible that Section D “Arbitration” of the Civil Procedure Law will not apply. For
example, an appeals court in Bremen rejected the respondent’s objections that an
arbitral procedure took place in Turkey but it was not in accordance with Turkey’s
Civil Procedure Law, because tribunal did not accept the respondent’s request for
the hearing and new evidences. The court held that the tribunal handled the proce-
dure in line with its arbitration rules and that the parties to the case had agreed on
application of those rules.*®

There are fairly few examples in which arbitral awards have been refused to rec-
ognise and enforce in accordance with the Article V part d of the New York Con-
vention as this norm is not categorical and it does not contain exhaustive list of the
procedural violations making award non-recognizable. This, in turn, allows judges
to apply the Convention in a very narrow way.

Nevertheless, there is one case in which the respondent has been successful thus
it is worth a particular attention. When a dispute about a purchase agreement arose
the parties agreed that the tribunal must render award within four months’ time af-
ter the date when the arbitrators were appointed.*® In the case at hand, the tribunal
made an award 22 days after the deadline and for that reason a court set aside the
award, and a claimant sued arbitrator the for compensation of damages. This case
illustrates the principle enshrined in the Article V part 1 b of the New York Conven-
tion - that arbitration agreements are of the overriding importance. The parties pro-
vided a mandate for the arbitrators, and they were required to observe it precisely.
Furthermore, it can be found that the deadline has been particularly important to
the parties because of the specifics of the dispute. Yet, the question is whether those
22 days fundamentally influenced the outcome of the dispute and whether the tribu-
nal would have handed down a different ruling 22 days earlier.

In another case, a court ruled that the fact that an arbitration hearing was not
held in Shanghai, as had been agreed in the arbitration agreement, but instead in
Beijing, was not of a decisive importance and did not have any effect on the legality
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of the arbitral award.*® There was a similar case in Latvia, in which the respond-
ent claimed at the first-instance court, that the parties agreed to hold the arbitra-
tion hearing in Riga, Latvia, even though initially it had been agreed to do so in
Stockholm and Stockholm was the place of arbitration as indicated in the arbitral
agreement. The tribunal disregarded this fact, thus at the recognition procedure the
respondent claimed there was violation of due process and the agreement between
the parties. The respondent argued that because the arbitral process was not in ac-
cordance with the agreement between the parties, the recognition and enforcement
of the award should be refused on the basis of Section V part 1 d of the New York
Convention. The lower court ruled that the case file did not include any information
about the fact that the parties amended the arbitration clause so as to determine a
different place for the arbitration. Moreover, the arbitration rules provided the tri-
bunal has the right to select a location of the hearing on its own after consultations
with the parties. The lower court recognized the arbitral award.*!

The appellate court disagreed, ruling that in accordance with Article 22 of the
Swedish law on arbitration, the seat of an arbitration is determined by the parties or,
if the parties cannot agree, by the tribunal. After examining the submissions, “the
Department of Civil Cases concluded that there was no evidence to suggest that the
parties repealed their initial agreement on organising the arbitration hearing in Riga,
instead agreeing that the session would be held in Stockholm. The Department of Civil
Cases believed that the arbitrary initiative of the tribunal in ruling on procedural is-
sues in a manner that was not based on the applicable legal norms or the agreed will
of the parties can be qualified as a failure of the tribunal to observe the agreement be-
tween the parties. In accordance with Article V part 1 d of the New York Convention,
the said circumstances create legal justification for a refusal to recognise and enforce
the said award.”?

The above examples demonstrate that Latvian courts tend to take a more for-
mal approach to these matters than the foreign courts do. The appellate court, for
instance, ruled that the law of the country where arbitration took place was of a
greater importance than the rules of arbitral institution. These considerations also
indicate that courts must rule as to how essential a violation of procedure is and how
it affects the arbitral award. As noted, the New York Convention is meant to facili-
tate the recognition of foreign arbitral awards to the greatest possible extent.

Summary

» The recognition of a foreign arbitral awards can be rejected only in exceptional
cases and only if, in accordance with Article V part 1 of the New York Conven-
tion, the respondent has submitted evidence to show that there are obstacles to
recognize award. The court has the right, not the obligation, to refuse to recog-
nise a foreign arbitral award, and no court can refuse to recognise such an award
at its own initiative in accordance with Article V part 1 of New York Convention.

o  When applying the rules of Article V part 1 d of the New York Convention, the
court initially evaluates the procedures to which the parties have agreed in the
arbitration agreement. This agreement is of the overriding force. If there is no
such agreement or if the agreement has procedural deficiencies, then the rules of
the arbitration institution must be applied.

« National procedural norms can be applied only if the parties have not agreed in
arbitration agreement or the arbitration rules does not provide for the appoint-
ment of arbitrators procedure thus the domestic procedural norms are seldom
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directly applicable to international arbitration procedure. If the parties have not
reached another agreement, the national procedural norms do not become a part
of the arbitration agreement directly nor indirectly.

The failure to observe imperative norms of domestic law does not per se mean
that there is a reason to refuse recognition of an arbitral award. In this context,
Section 497 of the Civil Procedure Law, which addresses the professional criteria
of arbitrators, will not be seen as an imperative norm in an international arbitral
procedure, and this norm does not have to be applied to such procedure unless
the parties have reached a different agreement.

Arbitrators and parties in an arbitration must observe the procedures on which
the parties have agreed, because otherwise the arbitral award may be refused to
recognize. The procedural violation, however, must be substantial — one that has
an influence on the results of the dispute. There must also be an examination of
whether during the arbitration procedure a party has objected against proce-
dural violations, because if that does not happen, the party loses the right to raise
objections about this issue when the award is set aside or recognised. This is the
case unless the court finds that there has been a due process violation.

In their agreement, the parties cannot waive the principles of a fair process. If
fairness and equality are not observed in rendering an arbitral award, then the
court has a reason to refuse to recognize the foreign arbitral award but the re-
spondent shall prove that Article V part 1 b of the New York Convention has
been violated. If the court itself finds that the process was in violation of the in-
ternational public policy then on its own initiative it may refuse to recognize and
enforce foreign arbitral award in accordance with Article V part 2 b. Thus, for
instance, the parties cannot agree on discriminatory criteria in their agreement
when it comes to the religion, beliefs, differing abilities, age or sexual orientation
of the arbitrator.
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Violence has become a part of our everyday life and it manifests itself in various forms, e.g.
school and family (domestic) violence, abuse of children and animals, etc. As a rule, violence
is defined as the behaviour of one person against another that may cause or causes physical
injuries. However, it is also possible to define violence in a wider meaning involving bodily and
mental injuries, failing to take care or ignoring somebody’s needs.

Violence is not a feature of a safe society. Attitudes of members of society towards the violence
characterise the level of their legal consciousness.” Legal consciousness is developing in the
course of socialisation.2 Admission and awareness of the problem of violence, especially among
the youth, and looking for the means of decreasing it and finding those means contribute to the
enhancement and improvement of society’s safety.

A realistic and feasible possibility for society to participate in the active prevention of violence
is through socialisation, i.e. the media and the population as a whole, and state as well as social
institutions are important agents of socialisation. This article is focused on the violence related
to minors and the possibilities of limiting and curbing it with the help of socialisation.
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Introduction

In Estonia, the necessity to address violence as a gender-specific social problem
is widespread; the concept is mostly related to domestic violence. Until recently, do-
mestic violence was considered from the point of view contending that women are
victims and men are the perpetrators of violence. Although most of the victims are
women, according to statistics, men and children can also be victims and women
can be the perpetrators of violence.

In 2011, all in all 1,939 violent crimes were registered that could be related to
domestic violence. The majority of them (1,508) were cases of physical abuse, this
being 200 cases more than in the previous year.” The number of physical abuses has
also increased reaching 5,311 in 2012.° The number of registered cases of domestic
violence has increased as the police and prosecutor’s office have paid more attention
to family violence than before.”
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Recently the number of sexual crimes against minors, committed through the
internet, has increased.® In 2011, 63 sex-offenders were convicted, and most of the
crimes were sexual crimes committed against children.” In 2012, the number of sex-
ual crimes committed against children increased, e.g. 5 cases of producing and ac-
cessing child pornography were registered. The corresponding figure in 2011 was 17."°

The data show that, in addition to adult victims, also the minors and young
people experience violence daily. In 2009 the general rate of becoming a victim at
the age of 15-19 was 33%; the rate of falling a victim at the age of 60 and older was
remarkably lower — 18%. 24% of schoolchildren have suffered from school violence,
i.e., 40% of 12-13 year old boys and 30% of 14 year old girls, correspondingly. Young
people are more frequently victimised and this may at least partially be the result of
their lifestyle and frequenting public places.!!

At the same time, we cannot treat minors as the only victims of the acts of vio-
lence. The analysis of criminal offences committed in the territory of Estonia by mi-
nors (recorded by the police) shows that there are no grounds for optimism. In 2011,
the total of 1610 persons were identified as being 14-17 years old whilst committing
a crime, compared with 2010, when the number of minor criminals (young offend-
ers) was by 43 less, i.e., 2.6% less. In 2011, the police recorded 1,854 crimes com-
mitted by minors, and this being 4% more than in 2010. About half of the criminal
offences committed by the minors were thefts and other offences against property,
and one third were violent crimes. The majority of the acts of violence committed by
minors were criminal offences of physical abuse (73%). During that year there was a
remarkable decrease in the reported crimes of abuse of an important personal docu-
ment (-89) and fraudulent conduct (-35) and an increase in physical abuse (+81) and
thefts (+55) committed by minors. '2

In the context of the present article it is a worrying circumstance that the cases
of physical abuse committed by minors have become more frequent. This fact may
be related to the increase of school violence in the recent years: “In Estonia, school
violence is more widespread when compared to the other new member states of the
EU. There are also more Estonian children who have been bullied or threatened by
their peers via the Internet.” >

In 2011 the results of the civic education ICCS survey were published and one of
the questions included was the behaviour of students at school and social issues at
school. The results showed that Estonian teachers estimated the behaviour of school-
children to be a little lower than the international average, yet, in the opinion of
teachers and students, social environment at school is trustworthy. Still, one tenth of
the students felt excluded in school. The use of alcohol and drugs, bullying and vio-
lence, absence without a cause, vandalism, religious and racial intolerance and sexual
harassment were identified in the research as social problems. Estonian teachers con-
sider absence without a cause (51%) and bullying (33%) to be the major problems,
violence (10%) and the use of alcohol (7%) are less important. In teachers’ opinion
bullying at school is a more serious problem (34%) than in the opinion of students
(14%). Teachers in the schools where Estonian is a language of instruction mentioned
bullying twice as often as teachers of the schools where Russian is the language of
instruction. Bullying was mentioned as more of a problem in rural schools (opinion
given by 40% of teachers) than by the teachers in town schools (31%)."*

The data provided above indicates that directives of the state are insufficient
when fighting violence and society needs to interfere to deal with the problems.
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1 The state and its criminal policy of curbing youth violence

The most important formal agent of socialisation is the state that can offer and
secure the increase of safety '° by taking the necessary measures through its legisla-
tive and political activity. Criminal policy is one of these measures.

In trying to delineate the criminal policy it is obvious that it may be defined in
various ways, e.g., 1) “Criminal policy means working out, improving and implement-
ing social plans of action to obstruct the spread of offences, to lessen their seriousness
and to reduce opportunities for the commission and harm caused by them; to influ-
ence people to refrain from committing offences; to protect legal order and improve
the safety of society.” '° 2) “Criminal policy determines, which aims of fighting against
crime are achieved with which criminal laws.”

The above definitions of criminal policy point out two different starting points
for explaining the phenomenon: the first definition is a prevention-centred criminal
policy with a stress on society; the second is a classical definition written for (crimi-
nal) law. The preventative approach means the reduction of the number of offences
(i.e. infringement of any provisions of legal branches) that presupposes involvement
of all of society in this activity, i.e. primarily, the creation of the corresponding insti-
tutions, including state institutions. In cases of the classical explanation of criminal
policy, the focus is on the fight against crime where criminal law with all the in-
cluded sanctions has the main role.

In the author’s opinion, it is insufficient to rely solely on legislation in the fight
against any type of law infringements. Guaranteeing enhancement and improve-
ment of the society’s safety is the task of the society itself as a whole. Therefore the
action plans to restrict the spread of offences and to safeguard the social means of
safety must be developed at the social level. Consequently, the preventative aspect of
criminal policy seems to carry more weight.

There are different levels (social and circumstantial preventative measures, com-
munity-centred prevention, dealing with the consequences of offences) of the pre-
sent day criminal policy, and all of these are independent activity programmes with
the common aim - to decrease the number of offences and other law infringements
and increase the safety of society.

It is important to know how safe the surrounding environment appears to the
people and which measures are thought to be appropriate and efficient to increase
the safety of society when a particular criminal policy is carried out. The Estonian
parliament, Riigikogu, in its decision of October 21, 2003 stressed that “the approved
trends of development of criminal policy must be taken into account when the meas-
ures for fighting crime are designed and /.../ local governments, citizens’ associations
and individuals must be included into crime prevention to a greater extent”.'s It has
been pointed out that, in order to prevent youth crime, “local governments have to
work out a scheme of early identification of problems that occur in the surrounding
environment. The Ministry of Social Affairs in cooperation with the local governments
must develop the parental skills of parents and improve the cooperation of specialists
in the given sphere.” ** Fulfilment of this task is possible only if members of society
recognise the existence and seriousness of the problem. Here the youngest members
of our society should not be underestimated — children reflect the attitude, under-
standing and evaluation of the adults’ world and determine how violent, criminal or,
vice versa, law abiding will be our future society.
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In 2005 the heads of the Estonian Ministry of Internal Affairs, Ministry of Jus-
tice, Police and Prosecutor’s Office signed a declaration about shared aims and pri-
orities of the action. One of the main aims was the fight against crime that has been
committed by or against minors.

2 The role of more important informal agents of socialisation in
decreasing violence of minors (youth violence)

The role of society in guaranteeing social safety is not as modest as it may seem
at the first sight. One method that has to be taken into account is to improve the
level of socialisation and through this guarantee the social integration of different
social groups.

The importance of the development of children and youth in the process of so-
cialisation must be particularly emphasised, since the development of one’s person-
ality starts at birth and the guidance that a child receives within the family will lay
the foundation for his/her social behaviour in the future.

“Guidance of the child’s social behaviour, reinforcement of praiseworthy behav-
ioural patterns and elimination of non-praiseworthy behavioural patterns follow the
main rule - to increase the allowed and reduce the illicit behaviour. /.../ One can say
that the presumption of the child’s social behaviour develops under the influence of
human relations in early childhood but behavioural patterns are formed in human re-
lations during the next phase of age-wise development. An aggressive incident, occur-
ring in the process of learning social behaviour, is not the manifestation of a deviated
character but instead reveals how easily can disappointment result in aggressiveness.
Due to that, the feedback the child gets with regard to his/her aggressive behaviour is
of remarkable importance”*

The level of legal consciousness directly depends on the feedback that a person
receives regarding his/her behaviour, especially in childhood. Thus, the so-called
free upbringing (allowing children too much freedom) could deprive them of an
emotional relationship with their parents and other close persons. This cannot be
considered right. Persons, who were deprived of emotional and estimation-based
tuning and in childhood experienced unexpressed estimations, may have to pay a
high price during their lifetime.

Leaving children alone (on their own) and the so-called free upbringing are the
risk factors relevant to the offences committed by minors. “According to research, the
direct control by parents over minors plays a big role in law infringements by minors.
Parents’ awareness of the type of friends that their child goes out with in the evenings
decreases the probability of them committing an offence and the risk of problematic
behaviour.”!

Nowadays the family cannot perform all the traditional functions related to the
upbringing of young people. Thus, the other agents of socialisation appear in addi-
tion to the family in order to teach the rules of behaviour operating in society and to
introduce cultural values. School is a decisive institution in helping to fulfil the task
of educating young people in accordance with the behavioural expectations that ex-
ist in the society. The functions of school transform together with the development
and changes in society; the status of school changes in the eyes of youth. It depends
on the latter how influential an agent of socialisation - the school - is at one or an-
other stage of social development.



Silvia Kaugia. Significant Formal and Informal Agents of Socialisation and the Opportunities .. 169

Home and school are closely related as agents of socialisation. A child’s attitude
toward learning depends on how much education and erudition are valued in his/
her home. A child’s attitude to schoolmates and teachers similarly depends on the
guidelines he/she has received from the family.

Personal relations between the students in school surroundings play a signifi-
cant role in the development of personality, i.e., there is no doubt that friendly and
benevolent relations have a positive effect. Every young person wants to feel whole-
some, wanted and popular. On the other hand, when the attitude is humiliating and
taunting, a young person may have an inferiority complex that results in aggressive-
ness and a wish to take revenge “on the whole world”. The latter may induce a minor
to law infringement, including perpetrating violence at school.

There are various factors that complicate the relations among schoolmates, e.g.
frequent change of a school and class; possible difference in ages; low status in the
eyes of schoolmates caused by average academic progress and behavioural problems;
inability to adapt to the standards existing in the group. Problematic relations with
the schoolmates yield the basis for the development of negative attitude of a young
person toward the school.

Coping of a young person in the society greatly depends on his/her self-esteem
that may either motivate or discourage his/her activity and gives a direction to his/
her behaviour. Self-esteem is a result of socialisation and it has developed on the
basis of influence by the family, school, friends and social surroundings. Low self-
esteem is often the catalyst of aggressive behaviour.

The next significant developer of personality are mass media, i.e. television, ra-
dio, printed press (the main types of mass communication), also the Internet. In-
formation obtained through these channels must be true and reflect the attitude
of society regarding an event that has taken place. Since mass communication is a
very powerful and influential institution, one must focus on its quality in order for
it to perform the (legal) function of the agent of socialisation successfully. However,
unfortunately, not everything that reaches the addressees, i.e. members of society,
is educational, esthetical or ethical. Moreover, the violence that is constantly propa-
gated (especially through the films on television) encourages to follow that example.
Death seen on television or in films does not create any horror or fear with regard
to this phenomenon, it may rather seem like a joke to be practiced on others. It is
especially true regarding young people who beat, strike or torture. In cases when the
school violence has been made public, the peers neither sympathise with the victim
nor imagine themselves in this role. They simply enjoy their superiority over the vic-
tim. Everything happens so easily, without a particular notice, “like in the movies”.

At the same time, one cannot ignore two relevant aspects when dealing with
this problem. Firstly, nowadays media has become a business which is expected to
make a profit. Figuratively speaking, it has to sell goods that are bought. Informa-
tion must sell well, i.e., must attract people to watch, read and listen. Secondly, the
problems of media and violence are related to the era and the current society. Every
period has its heroes, and the perception as to how good or bad the people are in
a particular story or relationship, depends considerably on the media’s interpreta-
tion. Two decades ago children’s broadcasts promoted the idea that the good always
triumphs over the evil, e.g., cartoons showing how one can make and keep friends
when one is honest, helping and friendly, subsequently being successful in life. The
contemporary heroes of cartoons are cyber beings who destroy planets and each
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other; slyness, meanness, power and inventiveness are the characteristics valued
when destroying “enemies”.

Mass media are a strong power, the so-called “fourth power” in addition to leg-
islative, executive and judicial power. It plays a vital role in shaping a person’s legal
consciousness via influencing its structural components.

In 2007 the Social and Market Research company Saar Poll conducted a survey
among students of upper secondary schools and according to that, media have a
significant role as the legal agent of socialisation for young people. The attitude of
young people to Estonian courts is mostly shaped by the press (75%), then by laws
(63%) and TV series (60%); and much less by friends (53%), school (52%) and family
(45%), according to this research. Whilst a positive change towards attitudes may
be created by school (63%) and laws (59%) and family members (45%), a negative
change may be caused by the media (56%) and TV series (44%), feature films (42%)
and friends (41%).?* The results of the omnibus research conducted by Faktum e
Ariko OU among the Estonian population (ages 15-74) in 2007 show that, firstly,
the media and then the laws have the substantial influence in shaping people’s at-
titude towards the courts. The media have both a positive (37%) and a negative (32%)
influence. Any contacts with the law have changed the attitude towards the courts
into a more positive one (38%).2* The results of the research should make the media
concerned that they are granting commercial effectiveness the superiority instead of
being a positive agent of socialisation.

Summary

Pursuant to the statistical data, in recent years the increase in the number of vio-
lent crimes characterises the crime in general, including the crimes committed by
minors. It is possible to draw a conclusion that the agents of socialisation, first of
all, family, have not fulfilled their task well enough. The quality of values and norms
that a person obtains from home to be carried on into his/her own life depends a lot
on the relationship with the family. Tensions at home that have been caused by vari-
ous reasons may manifest themselves in different forms of domestic violence. From
the children’s point of view, family violence has a disastrous effect on the develop-
ment of their personalities, causing permanent damage to the psyche of the child
and leading the child to other forms of violence, e.g. school violence and develop-
ment of general cruelty. The standpoint that violence creates more violence has been
proved here: the child who witnesses hostility between parents or physical abuse at
home grows up with the knowledge that such behaviour is normal (in its everyday
sense, even traditional) and he/she is likely to practice it with peers or birds and ani-
mals; on the other hand, it may cause fear and frustration in the child and this, in
turn, creates an actual possibility for him /her to become the “target” of violence.
Consequently, the domestic violence must be dealt with primarily by the family it-
self. The issue is so serious that the Ministry of Justice has set this as a priority of ac-
tion in its strategic plan. Plans have been made to reduce domestic violence through
two spheres: enhancement of legal consciousness and dissemination of information
concerning family violence; and harmonisation of judicial practice in cases of family
violence. There is an aim set for 2012 to update textbooks of social education and
prepare the teachers of social education for dealing with the topics that concern
family violence, violence outside the family relations (including the gender-based
violence) and possibilities to help the victims of violence. Regular surveys of court
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proceedings are made by the department of analysis in the Ministry of Justice, the
Police and the Border Guard Board. This enables possible regional differences and
problems in proceedings to be identified and analysed. In addition to the analyses
there are meetings of the police officers and prosecutors that enable the improve-
ment and harmonisation of the practice. These roundtable meetings give an oppor-
tunity to agree on shared work principles or to work out additional guidelines to
harmonise the practice. By analysing manslaughter and murder, statistics can show
how many cases of these crimes have been related to preceding family violence. *

In the author’s opinion, it is really important that the issue is dealt with at the
state level, however, even this would not bring about a rapid improvement of the
situation. As a rule, family violence originates from the adults, i.e., parents. Thus,
the solution should also start from the parents instead of the children (for exam-
ple, if one would primarily talk about violence in the classes of social education). A
more realistic solution could be the enhancement of the awareness of the population
about violence as a serious problem. The increase in awareness could hypothetically
motivate people to increasingly control their behaviour and in case of conflicts in
family relationships find quick solutions and the possibilities of sparing children
future problems. Efforts should be made to encourage future generations to be able
to solve their conflicts in a civilised way and not by physical violence and mental
abuse. An opportunity for that is created by knowingly shaping legal consciousness
in the above-mentioned direction.

School certainly has a role to play here, since the contemporary young people
spend a great part of their time outside the family circle. Influence of school experi-
ence is added to family experience and the relations of students with their peers and
teachers have a particular importance. Rules of the game in legal consciousness are
the same as in sport: elementary legal principles of fault, conscience, damages, when
accidents or cases of violence occur between the students. Home and school should
cooperate more than ever before in order to reduce violence. Ignoring the problem
does not solve the problem. The issue of school violence has been under attention
in the Estonian media now and again. School violence has two aspects — violence
between students and violence between students and teachers. Taking the existing
possibilities, e.g., the rights that teachers have at school, into account on both levels,
it seems that there is no solution to the conflict. In the author’s opinion, it would
be reasonable for the schools to employ people who maintain order, which could
be called patrolmen, who at least could intervene in conflicts between the students.
The other axis of conflicts — teacher-student conflict - is more complicated and in
cases where the basis for the conflict is a taunting attitude of a teacher towards a
student, the school management should consider dismissal of the teacher after all
the circumstances have been clarified. Hiding heads in the sand by school managers
(principals) in reality means that the victims of violence cannot obtain and continue
their education to find a job they like. Violence of students toward teachers is as seri-
ous if not a more serious problem than the violence among the students. A shocking
example of the case of students taunting a teacher and physically attacking him was
published in the Estonian press on January 29, 2013. (See: Opetajate leht. The clip
about taunting was put on the Internet on January 29, 2013.) In such cases the guilty
students must not be excluded from the circle of social influence. These cases once
more indicate that families have failed to shape the basic principles of a respectful
attitude in their children.
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The Ministry of Justice has planned to take some measures in the fight against
school violence this year: “In the framework of state supervision, the Ministry of
Education and Research in cooperation with the Police and Border Guard Board will
start exercising control over the application of rules for a safe learning environment
provided in the Basic Schools and Upper Secondary Schools Act in order to improve
safety at school. There is a plan to prepare a follow-up programme about Internet
safety (online safety) and information materials for child victims of violent crimes. The
Children and Youth at Risk programme submitted by the EEA Financial Mechanism
was approved, and the implementation of a four year programme started in autumn
2012. There is also a plan to analyse the practice of treating convicted minors, and to
continue with drafting a new Juvenile Sanctions Act and the Child Protection Act.”*

As mentioned above, the mass media have enormous opportunities at their
disposal to shape the people’s mentality and system of values. Although their in-
fluence on the youth is stronger, more decisive and more noticeable, they still have
an obligation to help adults acquire role models to be applied in the constantly
changing social environment that requires adaptation. Media as an agent of sociali-
sation could be more efficient by limiting the communication of materials propa-
gating (promoting) violence. There is already enough violence in society, so perhaps
the media should use its means to fill the consciousness of people with positive
emotions.

The issue of violence must be treated seriously, because it is a phenomenon that
harms society in all of its forms. The attitude of society towards violence and perpe-
trators of violent acts really matters. The awareness that violence as a phenomenon
exists by itself is not sufficient. Society must react to every identified case of violence.
The feedback given to the child about his/her aggressive behaviour is important.

The feeling of impunity must not be promoted amongst the perpetrators of of-
fences and violent acts because impunity encourages offenders to continue their
activity and select increasingly dangerous means. The institutions dealing with
educating the youth should not delegate liability to each other and seek the guilty
parties elsewhere. The above especially concerns the parents who think that the
teachers should be responsible for the actions of their children as soon as the chil-
dren enter the school in the morning. Teachers are not able to fill in the educational
gap caused by poor parenting. At home children should be brought up to respect
every person and all living beings. Respect for the older people in our society should
be one of the basic principles, the so-called constitutional norm of behaviour. It de-
pends on all of us as to how long it will take before we reach this elementary level.

In conclusion, the answer to the question, whether and to what extent we are able
to curb the proliferation of any form of violence, is quite clear: it depends on all of
us, since the result can be positive only when the society as a whole makes the effort.
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Introduction

Discussions about the flexicurity at the moment are modest. It can be admitted
that the idea of flexicurity has already reached its limits. Although the European
Union has published a series of documents on flexicurity and modernisation of la-
bour law in the European Union and in Member States, the question about the lim-
its of labour relations’ flexibilisation and intensity of social security remains open.
There are a number of Member States, where the level of labour relations’ flexibi-
lisation is quite high, but at the same time the necessary level of social security is
modest or missing." Estonia is one of these states. In Estonia the maximum level of
flexibilisation in labour relations has been achieved, but the necessary level of (so-
cial) security is missing.
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One of the aims mentioned in the concept 2020 for the European Union is “an
agenda for new skills and jobs” to modernise labour markets and empower people
by developing their skills throughout the lifecycle with a view to increase labour
participation and better matched labour supply and demand, including through la-
bour mobility.? It has also been stated that in order to raise the level of employment
it is necessary to implement the flexicurity principle and to enable people to acquire
new skills for adaptation to new conditions and potential career shifts. The EU also
has set a goal to define and implement the second phase of the flexicurity agenda
together with European social partners to identify the ways for improved manage-
ment of economic transition, fighting unemployment and raising activities. In order
to achieve the goals set by the EU, the Member States also will need to implement
their national pathways to flexicurity, as agreed by the European Council, to reduce
labour market segmentation and facilitate transitions as well as to facilitate the rec-
onciliation of work and family life. Obviously, the idea of flexicurity is still impor-
tant in order to achieve a higher level of employment and to find new approaches to
addressing the elderly people with regard to the labour market.

Here the question could be raised whether there are or should be any connec-
tions between the labour law and the social security law in order to guarantee the
flexicurity. At the first sight it is difficult to find any connections between the labour
law and the social security law. These are different fields of law - the labour law is
usually viewed as a part of the private law, on the other hand, the social security law
is a part of the public law. Social security law does not guarantee flexible employ-
ment conditions, but it could partly help to finance “flexible labour conditions” or at
least partly to cover the costs of terminating the employment relations (e.g. payment
of compensation in case of redundancies). Furthermore, sometimes the training or
retraining of the unemployed can be viewed as a part of social protection of unem-
ployed and also as a part of social security law. This means that both fields of law
can contribute to the effectiveness and usefulness of flexicurity.

Although the Estonian Employment Contracts Act (hereinafter ECA2008)* was
adopted in order to apply flexicurity in Estonia, it could be described as a failure in
applying the flexicurity. Although it is true that the regulation of employment re-
lationship has become more flexible, many questions remain without any solutions
in the ECA and it is difficult for employers and employees to understand how they
should behave in labour relations and to apply flexible labour relations.

In this paper some problematical aspects of the ECA2008 in the framework of
flexicurity principle application will be discussed.

1 Concept of flexicurity and its components

As it is well-known in the European labour law, the concept of flexicurity con-
sists of four parts: flexibilisation of labour relations; intensive social security pro-
tection for those who have lost their job; lifelong learning and active labour market
measures for unemployed. In order to guarantee the realisation of flexicurity idea,
it is desirable that all the four components should co-exist. There has been exten-
sive research devoted to the topic of flexicurity,* but at same time it can be admitted
that there is no concrete idea or action plan, how this system should function and
be implemented in the Member States. It has been stated, that an exemplary state
for flexicurity is Denmark. In Denmark the idea of flexicurity is one of the best de-
veloped.® In case of any other states, the concept is unclear.® It is also noted that in
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order to follow the development of flexicurity six possible country clusters can be
distinguished: the Nordic system, the Anglo-Saxon system, the continental system,
the Mediterrian system and Eastern Europe (with an addition of Italy).” It has also
been stated that the Baltic States especially lack the labour market security. Particu-
larly, the spheres of income, employment and representation security are low in the
Baltic States.®

Although the principle of flexicurity has been clarified and described in many
ways, uncertainty still exists. Nobody is able to provide a solution, how to introduce
and to develop the concept of flexicurity. It could be prognosed that also in the fu-
ture there will be a difficulty to understand, how to implement the principle of flexi-
curity in labour law.

According to the literature: “Core of the flexicurity idea is that security is a pre-
condition for flexibility, and flexibility a precondition for security”’ It has also been
stated that much depends on if and how the Member States take up the flexicurity
ideas (if at all), the content of the policies and regulations they implement and the
effects these measures have."

It has been stated that the concept of flexicurity consists of four main parts:

1) flexible and reliable contractual arrangements;

2) efficient, active labour market policies to strengthen transition security;

3) systematic and responsive lifelong learning;

4) modern social security provisions that also contribute to good mobility in the

labour market.

While these four components are the usual components of the flexicurity, some-
times the fifth component is also included - the development of supportive and pro-
ductive social dialogue.'!

As one can see, all these measures are mainly intended to promote flexibility in
the labour market, if a person changes the place of work, he or she could find a new
job as soon as possible. It could also be described that the “free movement of persons
inside of the state” will be encouraged.'” The fifth component is not only a part of the
flexicurity, but it is also a necessary part of employment relations as such."

Situation in Estonia

In Estonia the intention was to introduce the idea of flexicurity and flexible la-
bour relations via a reform of the individual employment law.!* Already in 2007 the
preparations started in order to reform the Estonian individual employment law.
The idea was simple - to make the individual employment contract similar to other
civil law contracts, to reduce the level of different formalities (e.g. employment con-
tract in a written form or in a verbal form, to compose the internal working rules
and to approve them by labour inspectorate, etc.””) and to reduce the financial bur-
den of employer in case of redundancy, to provide more possibilities for employer
to amend the employment conditions (e.g., working time, overtime work) unilater-
ally. Although the preparations for drafting of the new Employment Contracts Act
started in 2007, only in 2008 the reasoning behind the modification of the individ-
ual employment law included the idea of flexicurity based on the green paper of the
European Commission on modernisation of European labour law.

The government of Estonia also tried to be one of the first Member States to
introduce the concept of flexicurity in labour relations. With the new draft of the
ECA 2008 some modification in system of protection of unemployed was also
proposed, furthermore, the system of health insurance was reformed (sickness
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insurance provided for the registered unemployed). In this situation it seemed that
Estonia will seriously apply the methods and principles of flexicurity in order to ful-
fil the criteria set forth by the European Commission.

Before the date the new ECA 2008 would come into force, the social security
protection was postponed. In the framework of the new ECA 2008, the unemploy-
ment insurance system was changed in the following aspects: 1) the coverage of in-
sured persons was widened (e.g., when an employee will leave the job in his or her
free will, the unemployment insurance benefit will be granted); 2) the amount of
benefit would be increased.'® However, the system of unemployment insurance re-
mained unchanged, and the necessary costs of the active labour market policy and
lifelong learning were decreased. Although in 2008 it was clear that there would be
a lack of resources for enabling an improved unemployment insurance protection,
the Government was of an opinion that it was better to postpone the social security
protection instead of stopping the flexibilisation of the employment relations.!”

2 Flexible employment conditions — do we understand what this
should mean?

One of the most important aspects (which may even be considered as the key as-
pect) regarding the concept of the flexicurity is the part of flexible employment con-
ditions. At the same time, its exact meaning is unclear — what does it mean that the
employment conditions are flexible? A further question arises - flexible for whom?
If the Member States are free to choose, how are they going to implement the con-
cept of the flexicurity? Should it not be clear, what kind of flexibility in employment
conditions is to be applied? To address the flexibilisation of employment conditions
from the perspective of an employee, it should mean the flexibility of fulfilling the
employment tasks e.g. homework, telework or part-time work in order to improve
combining of the employment tasks and the family life."® This is a very important
aspect in order to guarantee the flexibility from the perspective of an employee.

However, addressing the topic of flexibility in labour relations - the flexicurity —
from the perspective of the employee is not popular. The main considerations state
that an employer should have better opportunities for flexible employment condi-
tions in order to avoid dismissal of an employee and to guarantee the continuity of
an employment or to make it easier to dismiss an employee without any compensa-
tion or without any specific formalities. As a consequence, the idea of flexicurity is
intended to protect and to help an employer, to guarantee a better opportunity for
an employer to change the employment conditions unilaterally and to dismiss an
employee without any obstacles or, at worst, without a good reason.’” At the same
time the (social) security is a tool intended for the employee in order to be protected
against the flexibilisation of employment conditions. This tool is usually missing or
underdeveloped.

Situation in Estonia

According to the research, it is for the Member States to decide, how they will
develop the idea of flexible employment conditions. Estonia has developed probably
the most radical approach to flexibilisation of employment conditions. In Estonia
the previous Employment Contracts Act (hereinafter ECA 1992) intensively pro-
tected the employees’ rights (employment contract had to be concluded in a written
form, there was a set list of circumstances for conclusion of a fixed term contract, a
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strictly regulated disciplinary procedure for disciplinary punishments, exact rules
in case of redundancies, especially regarding dismissing of the employees, etc.).
There were complaints that ECA 1992 does not correspond to the contemporary
situation and does not take into account the needs of small and medium enterprises.
The service branch was not covered by the ECA 1992 regulation.

ECA 2008 changed the situation. For the most part, the law contained no direct
instructions how to construct an employment relation. Predominantly, it was left
to the discretion of the employer to decide whether something was reasonable and
whether any consideration would take into account the interests of both sides. One
example to illustrate the situation: by ordering the additional work, an employer is
mostly free to do this, if this is reasonable and takes into account interests of both
sides. However, it remains unclear, exactly how the interests of both sides will be
taken into account. In everyday practice, the employer will order completion of ad-
ditional work and the employee has to follow the employer’s order. It is difficult for
an employee to prove, if the reasonable interest have been taken into account.?

According to ECA 2008 § 47 Section 4, arranging of the working time is an ob-
ligation of an employer. An employer can change the system and rules regulating
the working time unilaterally, if there is a need to do that. There is no obligation to
inform an employee about the changes in working time before these changes will
take effect. The mandatory information and consultation system will be applied only
if the number of employees is more than 30. If the number of employees is under
that threshold, no information and consultation has been foreseen.

One could argue that the working time is an obligatory part of employment con-
tract and it should be agreed in an employment contract. In line with ECA 2008 it
is not the case. According to §5 of ECA 2008, an employer can issue an unilateral
written statement, where the employment conditions are laid down. Furthermore,
if there is no written employment contract, an employer has to inform an employee
about the employment conditions in a written form. It should be done before an
employee starts to work. If it has not been done before the commencement of em-
ployment, it could also be done at a later stage, but only in case when an employee
demands such documents. Consequently, there is a possibility, where the employee
does not know what kind of system of working time will be applied ( a part-time or
a full time, whether there are any shifts and if there are the shifts, how many hours
the shifts will last).

Although one can see that there is a flexibility in organising the working time,
this kind of flexibility introduces more uncertainty into the labour relations. If an
employee does not know, how many hours he or she should work and for how many
hours he or she will be paid, it is confusing for an employee in many aspects, for
example, when he or she wants to combine working and private life.

Another problem concerns the conclusion of an employment contract. Regard-
ing the question about the conclusion of an employment contract the ECA 2008 is
somewhat confusing. In order to apply the principle of flexicurity, it is necessary
to guarantee that the conclusion of an employment contract should be as simple as
possible. According to § 4 of the ECA 2008, it has been foreseen, that an employ-
ment contract should be prepared and concluded in a written form. This means that
both sides will sign a document in which both parties’ rights and obligations will be
stated. At the same time, § 4, Section 2 of ECA 2008 states that the written form of
the employment contract is not mandatory, i.e. even if there is no written employ-
ment contract, the employment contract still does exist, if an employee has started
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with his or her work. So far the rules on conclusion of employment contract are
clear. The situation will be complicated by applying § 5 of the ECA 2008. The § 5 of
the ECA 2008 contains a rule, according to which an employer might not conclude
a written employment contract, but it is considered to be sufficient, if an employer
gives an unilateral declaration about the applicable employment conditions. There
are no time limits, within which an employer has to present this kind of declaration.
Only one condition is clear - if an employee demands such a declaration, employer
has to present it within 14 calendar days. Consequently, it is quite possible that an
employee can be employed without knowing what the conditions of the employment
contract are.

The ECA 2008 makes the situation even more complicated. According to § 5 of
the ECA 2008, an employer can change the employment contract conditions unilat-
erally and according to the ECA, an employer has to inform an employee about the
changes within one month starting from the day the changes have been made.

A question arises — what is the importance of the written employment contract
(S 4 of the ECA 2008), if it is possible to avoid a written contract and to work under
the unilateral declaration of the employer? These two opportunities are confusing
and do not contribute to the flexibilisation of employment relations. The legisla-
tive power has to take decision how the employment contract will be concluded. It
would be desirable that Estonia retains a written employment contract and omits
the opportunity for an unilateral declaration by an employer.?! Application of verbal
employment contract will worsen the position of an employee in the employment
relations.

Another example of applying the principle of flexicurity is the rules on conclu-
sion of fixed term employment contracts.?> Fixed term employment contracts have
been seen as a tool to create more flexible labour relations, to guarantee more jobs,
to give people opportunity to return to work, if they have been unemployed for a
long time. Usually, in order to conclude a fixed term employment contracts, there
should be a good reason to do that.®

According to the ECA 2008, § 9 an employer has a right to conclude a fixed term
contract, if it is justified by good reasons arising from the temporary fixed-term
nature of the work. In such regulation, there is nothing strange and it is up to the
employer to decide, if there are possibilities to conclude the fixed term employment
contracts. Still, the fixed term employment contracts are not very common in Es-
tonia. The ECA 2008 makes the fixed term employment contracts unattractive for
employers due to the extraordinary termination of a fixed term contract. In order
to terminate this type of the employment contract, an employer has to have a good
reason for that. If there is a need to dismiss a fixed-term employee due to the lack
of work, an employer has to pay an employee a compensation to an extent that cor-
responds to the wages that the employee would have been entitled to until the expiry
of the contract term. Additionally, an employer has to pay one month’s salary as a
further compensation in case of redundancy. Obviously, the ECA 2008 makes the
fixed term contract unexpectedly expensive for an employer and understandably, as
a result, the employers in Estonia do not want to conclude the fixed term employ-
ment contracts. Again, it is clear that in this respect the idea of flexicurity in ECA
2008 has failed. Although a fixed-term contract could be a tool for shortening the
unemployment, in Estonia this is not the case — on the contrary, it is advisable for
employers in Estonia to avoid concluding fixed term employment contract.
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3 Limitations to flexibility in labour relations?

The Estonian situation described above raises the question, whether there are
some limits for flexibilisation? There is no concrete answer to that question. It is ar-
gued that labour law is a field of law that should protect an employee against the
mistreatment by the employer. After analysing the concept of flexicurity, it becomes
obvious that the limits of flexibility will be established by the Member States. This
means that throughout the EU Member States the level of flexibility will be different
and the employment conditions will still vary. At the same time, it is clear that the
required protection in employment relationship is decreased to give room for flex-
ibility. The consequences are quite dramatic - the labour law does not offer any pro-
tection to the employees. Employment relationship is like any other relationship of
private law, based on the mutual consent without any additional special protection
rules. One may ask, whether there is still a need for specific regulations of labour
relations or in the time of flexicutity the labour law is something useless?

Of course, amendment must be made here - according to the understanding of
the European Union, the concept of flexible employment conditions should denote
the flexibility in a broader sense. This involves different innovative forms of employ-
ment like tele-work, part-time work, etc. It is the responsibility of the Member States
to introduce the concept of flexicurity and to choose the methods, how the flexibil-
ity of labour relations will be introduced and to what extent it will be applied.

According to OECD index, the protective measures in Estonian labour law were
quite high.?* The research that was implemented by the Estonian Employers Associ-
ation has shown that the flexibility of labour relations is not very high. It is not com-
mon to use part-time work; tele-work is not very widespread. It was also indicated
that the administrative obligations of the employers are too high (e.g., it was neces-
sary to approve the internal rules of work with labour inspectorate, to get a consent
before dismissing the employees’ representative or a pregnant worker, to formulate
the termination of employment contract in a written form). All those aspects were
viewed as obstacles in a way of guaranteeing normal, flexible employment relations.
Since 2008 Estonia has the new Employment Contracts Act whereby all these as-
pects are not any longer applied. One can say - at least on level of law there is the
flexibilisation of employment relations, but in practice both employers and employ-
ees are careful and they do not rapidly adapt the new ways and methods that the
new ECA 2008 could guarantee.

ECA 2008 also has changed the situation of termination of an employment
contract to a certain extent. Although the dismissal of an employee due to the re-
dundancy has been made easier for employer, there is an opportunity for wrong
dismissal. While there are priority rules for dismissal and rules stipulating the
period of notice, it is still possible for an employer to dismiss an employee wrong-
fully. According to ECA 2008 § 107, Section 2, in case of a dispute about wrongful
termination of an employment contract, it is possible to terminate the employment
contract by decision of court, if at least one of the parties intends to do so. This
means that even in case of a wrongful dismissal an employee will lose his or her
job in any case. Although there is an opportunity to obtain a compensation form
employer, the amount of the compensation will be determined by the court. In order
to avoid a dismissal due to the redundancy, employees often use an opportunity to
be dismissed due to the cause that the employer has violated employment conditions
or has discriminated an employee.”® When resigning on this basis, an employee has
to give a notice five days in advance and the employer has to pay a compensation
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equalling three months’ average salary. It means that the idea of flexicurity has
brought about a situation, when the employees are giving up their job easier in order
to receive a higher compensation from employer and to avoid “useless” dismissals
due to the redundancy.

There could be a view that the employees have obtained new rights (too extensive
flexibility), however, it could be questionable. The § 38 of the ECA 2008 could be
provided as an example. According to this rule, an employee can leave his or her
place of work temporarily due to personal reasons, and the employer has an obliga-
tion to pay the average wage for a reasonable period of time. In this case a particular
emphasis should be placed on the fact that an employer is not allowed to inquire
into the nature of the personal reasons, however, an employer has a right to decide,
if he or she will pay the average salary and for what period of time.

Flexibility of employment conditions in ECA 2008 has a further negative side.
It can be admitted that the level of pregnant workers’ protection has decreased. Ac-
cording to the ECA 1992, an employer had to respect the prohibition to dismiss a
pregnant employee. Even if the employer did not know about the pregnancy, still
the termination of an employment contract was null and void. ECA 2008 does not
forbid the redundancy of a pregnant worker. It is the task of a pregnant employee
herself to take care of the protection against the dismissal. According to the § 93 of
the ECA 2008, a pregnant employee is protected only if she presents a doctoral cer-
tification within 14 calendar days from the date when she has received the dismissal
notification. If this is not the case, the redundancy is legal. There are some doubts, if
such regulation is in conformity with European and international standards on pro-
tection of maternity, but so far the Estonian government is not in hurry to change
the relevant legislation.

Summary

As the situation in Estonia demonstrates, the idea of flexicurity is misunderstood
and it could also be the case that the flexicurity could be misused in order to in-
troduce flexible employment conditions. Although Estonia attempted to be one of
the first Member States to apply the principle of flexicurity, the principle of flexicu-
rity has never been implemented in Estonia. Today it could be stated that Estonia is
most probably the first Member State of the European Union that has abandoned
the principle of flexicurity for ever. Estonia has applied only one component of flexi-
curity - flexible labour relations. It is obvious that the concept of flexicurity could be
used for any reform of labour relations. At the same time, nobody uses the notion of
flexicurity for amendments in social security law. According to the case of Estonia,
it can be concluded that even the application of flexible labour relations could be
confusing, because both parties to the employment contracts could lose the faith in
legislation and in judicial procedure.
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