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The Republic of Austria before 1938 and after 1945 -
Some Thoughts on Continuity

Dr. iur. Michael Geistlinger

Faculty of Law, University of Salzburg, Austria
Professor at the Department of Public Law, Public International Law and European Law
E-mail: michael.geistlinger@sbg.ac.at

Whereas the Austrian Government after an initial period of controversies quickly took the
position that the Republic of Austria continued to exist throughout the period of Austria’s
incorporation into Hitlerite Germany, the Allied Powers preferred a pragmatic approach
through the Moscow Declaration of 1943 and the Treaty of Vienna of 1955. They allowed the
Austrian Government to act on the grounds of the so-called “Occupation Theory”, but bound it
to international commitments, which followed from an understanding that Austria also shared
the responsibility for the acts of warfare by Hitler's Germany. Thus, they combined the elements
of theories of discontinuity (fusion/annexation) with the elements of the theory of occupation.

Keywords: Austria, continuity, discontinuity, occupation, annexation, fusion of states, history of
the state, Law of Austria 1933-1955.
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1. Historical background of Austria’s loss of independent statehood
in 1938

Legal historians agree that the development of the Austrian Republic
(“L. Austrian Republic”) in the period from 1918 to 1938 was not a success story.!

' As introductory literature on this period see Brauneder, W. Osterreichische Verfassungsgeschichte
[History of the Austrian Constitution]. Wien: Manzsche Verlags- und Universitatsbuchhandlung,
2009, pp. 187-247, with further references on pp. 285 f.
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The end of the Austro-Hungarian Monarchy had left a political vacuum in this part
of the former monarchy that was finally recognized as the Republic of Austria by
the Treaty of St. Germain in 1919.2 An agreement could be achieved on a republican
constitution organizing Austria as a multi-party democracy and a federal state with
a two-chamber parliament, the B-VG 1920 (Constitution of 1920),®> which formed
the basis for creating the respective bodies. The economic disaster of the First
World War, the impacts of the world economic crisis of 1929 on Austria,* mass-
unemployment, poverty and rival ideologies, however, led to conditions resembling
civil war and the de facto abolishment of the constitutional setup as revised by the
constitutional reforms of 1925,> and 1929°, in 1933.

From the beginning of this period, the self-understanding of the Austrian nation
as a German (speaking) nation and the relationship with Germany was a key issue.
The name of the state “Republik Deutschisterreich” (Republic of German Austria),
which had been chosen following the decision of the Provisional National Assembly
on 20 October 1918,7 was abolished by the Treaty of St. Germain (Art. 88), since
there was the aim to consider the Republic as a part of the German Empire. The
Geneva Protocol of 4 October 1922, concluded with Great Britain, France, Italy
and the Czechoslovak Republic,® and the Austrian or Lausanne Protocol of 15 July
1932, entered into with Great Britain, France and Italy,’ reinforced the obligation
of Austria to remain independent from Germany. The Geneva Protocol formed the
legal basis for the Permanent Court of International Justice to consider a customs
and economic union between Germany and Austria, which had been negotiated by
the two foreign ministers (Schober and Curtius) in 1931 as illegal."

In this period, on the level of a federal entity of Austria (Land), Styria, a putsch
led to the effort of usurpation of the power under breach of the Constitution by
one of the two major (and militarized) parties, the Heimwehr (Christian-socially-
oriented), which was opposed to the party of social-democratic orientation
Republikanischer Schutzbund, a confrontation, which escalated into an armed
conflict in February 1934."" After the failure of its putsch, the Styrian Heimwehr
joined the National Socialist German Workers Party (“NSDAP”). Within the same
period, the NSDAP, which took the power in Germany in 1933, became stronger
in Austria from elections to elections on local and provincial (Ldnder) level.
For example, in the local elections of 1933 in Innsbruck, the capital of Tyrol, one

2 Staatsgesetzblatt [State Law Gazette] StGBI. 1920/303.

3 Bundesgesetzblatt [Federal Law Gazette] BGBL. 1920/1.

4 In 1931, the largest Austrian bank (Credit-Anstalt fir Handel und Gewerbe (CA)) had to be saved
by the Austrian state by de-facto nationalization of debts amounting to half of the state budget for
1932. See Suppan, A. Von Saint-Germain zum Belvedere. Osterreich und Europa 1919-1945 (From
Saint-Germain to Belvedere. Austria and Europe 1919-1945). In: Koch, K., Rauscher, W., Suppan, A.,
Vyslonzil, E. (eds.). Von Saint Germain zum Belvedere. Osterreich und Europa 1919-1955 (From Saint
Germain to Belvedere. Austria and Europe 1919-1955). Miinchen: Oldenbourg Wissenschaftsverlag,
2007, pp. 25-43 (32 £).

> BGBL 1925/268.

¢ BGBL 1929/329.

7 StGBL. 1918/1.

8 BGBL 1922/842.

® BGBL 1933/12.

10" Advisory Opinion of 5 September 1931, Series AB 41.

' Brauneder, W. (fn. 1), pp. 231 f.
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of the Austrian federal entities, the NSDAP gained 41% of the votes cast.!* Two
fundamental gaps split the Austrian society since the end of the monarchy: the
rivalry between German nationals and Austrian independents on the one hand, and
between democrats and anti-parliamentarian forces on the other hand.

On 4 March 1933, all three presidents of the Austrian National Council
(Nationalrat), one of the two chambers of the Austrian Parliament, withdrew
from their functions. The Austrian federal government used this occasion to
declare the self-dissolution of the National Council, which opened the path
towards establishing an authoritarian rule by the then federal chancellor Engelbert
Dollfuf3. He used a law that had been adopted prior to the end of the First World
War in connection with warfare and war economy, and which was incorporated
into the post-monarchy and post-war legal order of the Austrian Republic
(Kriegswirtschaftliches Ermdchtigungsgesetz)."* The Chancellor and Government, in
particular, by de facto abolishing the second chamber of the Austrian Parliament
(Bundesrat), by contributing to the self-dissolution of the Austrian Constitutional
Court and by prohibiting or even dissolving the political parties went well beyond
the borders of application and interpretation of this law. Politically, the Federal
Chancellor Dollfuf$ with these measures tried to counteract the growing movements
of national socialism and pan-Germanism. As to the international support, he
oriented toward fascism in Italy and the Italian leader Mussolini.

In 1934, a new and authoritarian constitution was adopted" and by a constitu-
tional act, which entered into force on the same day, a single state political party
Vaterldndische Front was created as an assembly of all Austrian citizens.'®

All these measures of the Federal Government were answered by an increasing
national socialist terror all over Austria. Federal Chancellor Dollfufy himself was
killed in a failed effort of putsch on 25 July 1934. His successor Kurt Schuschnigg
came under direct German pressure by means of the so-called July-Agreement of
1936, where Germany committed to respect the independence of Austria and not
to interfere into Austria’s domestic matters. In exchange, Austria pledged to a policy
to the effect that Austria was a second German state. Austria accepted consultations
with Germany in foreign policy matters, the Austrian Federal Government was

12 Hagspiel, H. Die Ostmark. Osterreich im Grofideutschen Reich 1938 bis 1945 (The Ostmark.
Austria in the German Reich 1938-1945): Wilhelm Braumiiller Universitits-Verlagsbuchhandlung
Ges.m.b.H., 1995, p. 9.

Hagspiel, H. (fn. 12), p. 10. In the first elections after the end of the Austro-Hungarian monarchy, on
16 February 1919, the social-democrats, the strongest supporters of a republic, had become the largest
party (40.76%), whereas the Christiansocialists, who offered home to many monarchists, became
the second, achieving 35.93% of the votes cast. They held different opinions about the procedure
of incorporation into Germany, respectively, simply as a part of Germany or as a part of a union
including Germany. See, e.g., Rauscher, W. Die Republiksgriindungen 1918 und 1945 (The creations of
the Republics in 1918 and 1945). In: Koch, K., Rauscher, W., Suppan, A., Vyslonzil, E. (fn. 4), pp. 9-24
(pp. 15-17).

4" Por further details, see Brauneder, W. (fn. 1), p. 232.

15 BGBL. 1934-1/239 and 1934-11/1.

16 BGBL. 1934-11/4; Brauneder, W. (fn. 1), pp. 233 f. For the functioning of the constitutional and political
system in the period 19331938, see Tdlos, E. Das austrofaschistische Herrschaftssystem. Osterreich
1933-1938 [The Austro-fascist System of Domination. Austria 1933-1938]. Wien, Berlin: LIT Verlag,
2013.

Published in the Wiener Zeitung of 12 July 1936. Parts of the agreement, however, were kept secret.
For Chancellor Schuschnigg’s motivations see, e.g.,Walter, E Osterreichische Verfassungs- und
Verwaltungsgeschichte von 1500-1955 [History of the Austrian Constitution and Administration
1500-1955]. Wien, Koln, Graz: Verlag Hermann Bohlaus NachE, 1972, pp. 294-298.
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supplemented by representatives of the “national opposition”, forbidden German
newspapers became readmitted and national socialists that had been found to
have committed crimes, fell under an amnesty.'"® Upon an order of Hitler’s person
in charge for the Four Years' Plan, Hermann Goring, the persons at the top of the
NDSAP in Austria were changed at the end of 1937. The aim of the new command
was to implement gradual Germanization of Austria from within until it would be
ready to become incorporated into Hitler’s Germany."

On 12 February 1938, Hitler met Schuschnigg on Obersalzberg close to
Berchtesgaden in Germany, and both signed an agreement, which de facto was
dictated by Hitler and Germany. Germany confirmed its obligations according
to the July Agreement of 1936. On the other hand, Austria agreed to follow the
German foreign policy, to have the national socialist attorney Arthur Seyss-Inquart
assigned as the Minister of the Interior in the Austrian Federal Government, to
permit the national socialists in Austria to declare themselves publicly and to act
freely within the monopolistic party Vaterlindische Front, to release all national
socialist prisoners, to exchange the Austrian and the German armies up to 100
officers and to intensify the economic cooperation.?

This agreement was celebrated in Austria as a success of the Austrian NSDAP,
and led to numerous manifestations in favor of accession of Austria to Germany.
The Austrian Federal Chancellor Schuschnigg made a final effort to torpedo such
movement and on 9 March 1938 set the date for a plebiscite on the independence
of Austria for 13 March 1938. The question to be answered by the people was
such as to make everybody that would vote against to commit the crime of high
treason. Besides, there was no constitutional basis for such plebiscite, the register of
electorate was not correct and the procedure of voting would not have been secret.?!
It was expected that 55-75% of the electorate would vote in favor of independence.?

Germany considered Chancellor Schuschnigg’s initiative to be a violation of
the Berchtesgaden agreement, and on 11 March 1938 formally asked the Austrian
government to postpone the plebiscite. A deadline of five hours was set on this day
to issue postponement. If the deadline was missed, Germany would consider this a
breach of the Berchtesgaden agreement and would feel free to act accordingly. The
deliberations on this ultimatum in the Austrian government were overshadowed
by mass demonstrations and the threat of the national socialist members of
the government to withdraw. Nearly three hours after the deadline, Chancellor
Schuschnigg finally postponed the referendum without announcing a new date. At
that moment, Hitler had already issued Order N° 1 as to mobilizing the part of the
German army, which was assigned to invade Austria. Besides, the national socialist
ministers of the Schuschnigg government were advised to withdraw, and this act led
to the withdrawal of Schuschnigg himself two hours later. The Austrian national
socialists asked the Austrian Federal President Wilhelm Miklas to entrust Seyss-
Inquart with the function of federal chancellor. Miklas, however, irrespective of a
further German ultimatum asked three other persons to take this office. All of them
declined. Seyss-Inquart, on the other hand, abstained from usurping this function,
disregarding a respective order of Goéring. While no decisions were taken at the top

'8 Hagspiel, H. (fn. 12), pp. 10 f.
YY" Hagspiel, H. (fn. 12), p. 11.
2 Hagspiel, H. (fn. 12), p. 12.
2l Brauneder, W. (fn. 1), p. 237.
2 Hagspiel, H. (fn. 12), pp. 13 £.
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of the state, national socialist persons in the federal chancellery started to advise
their fellows in the provinces (Ldnder) to take over the power from the previous
governors. The governors’ offices were occupied and the usurpers from the national
socialist underground formally confirmed on the basis of the Constitution of 1934
on 12 March 1938.%

Seyss-Inquart also failed to obey the further order of Géring issued on the same
evening to send a telegram to Berlin asking for invasion of Austria by German
troops. Goring, most presumably, was informed at 9.40 pm on this evening about
the oral agreement with the contents of such telegram drafted in Berlin, however,
obviously without the approval of Seyss-Inquart, who only near to midnight was
finally entrusted with the function of federal chancellor by President Miklas.**
During that night, extensive national socialist manifestations could be witnessed all
over Austria, and when the new government of Seyss-Inquart was publicly presented
on the next morning, the transfer of power to the representatives of the Austrian
NSDAP had already taken place.

Hitler, knowing that the Austrian army had by now been advised by Chancellor
Schuschnigg not to fight a German invasion, but to remain in their barracks,
ordered, irrespective of the internal success of the Austrian NSDAP, the German
army to invade Austria. Hitler may well have ordered such invasion also envisaging
military resistance. The invasion started in the morning of 12 March 1938.° The
German troops and Hitler himself were welcomed triumphantly. On 13 March 1938,
the Austrian Government adopted the Constitutional Act on the Reunification with
Germany, signed by Seyss-Inquart also on behalf of the Austrian President, once
Miklas had transferred his power to the new Federal Chancellor.”® The German
Government adopted an analogous act and Austria on the same day became a
German province.?’

There are several reasons to provide an explanation from the legal perspective, as
to why the Austrian Constitutional Act on the Reunification with Germany cannot
be considered as having legally entered into force. It may be held that the provisions
in the Austrian Constitution of 1934, ruling on the documentary authentication of
such act have not been applied properly.?® However, an analysis of the whole practice
of adoption of federal laws in the period from 1934 to 1938 shows, in addition that
the majority of federal laws — and this may well be argued also for the Reunification
Act - have not been adopted following the provisions of the 1934 Constitution, but
were simply based directly on the Constitutional Act on Extraordinary Measures

% Hagspiel, H. (fn. 12), pp. 17-21.

* Hagspiel, H. (fn. 12), p. 21 and p. 347 fn. 22.

% Hagspiel, H. (fn. 12), p. 22.

%6 BGBI. 1938/75; Hagspiel (fn. 12), pp. 23f; Brauneder (fn. 1), p. 248.

77 Reichsgesetzblatt (RGBL.) 1938 1, S. 237; Hagspiel, H. (fn. 12), p. 24.

2 Brauneder, W. (fn. 1), p. 248; Merkl, A. J. Osterreichs Rechtslage 1938-1945 und ihre Behandlung
in der osterreichischen Rechtswissenschaft [The Legal Status of Austria 1938-1945 and Its Analysis
by the Austrian Legal Doctrine]. In: Archiv des 6ffentlichen Rechts (A6R), 1957, Vol. 82 or 43 NF),
pp- 480-490 (484 f.). Art. 66 of the 1934 Constitution reads, as follows: “(1) The constitutional
adoption of federal laws is authenticated by the signature of the Federal President. (2) The proposal
for documentary authentication is submitted by the Federal Chancellor. (3) The documentary
authentication has to be counter-signed by the Federal Chancellor and the competent Federal
Ministers”
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in the Area of the Constitution of 30 April 1934.”° According to this constitutional
act, all powers of the National Council and Federal Council were transferred
to the Federal Government. Even if this was intended as the case only until the
Chapter IV of the new Constitution adopted a month later would enter into force,
it did not lose its legal force, because, even when Chapter IV entered into force on
1 November 1934, the Constitutional Act did not cease to be effective, since the
Federal Cultural Council (Bundeskulturrat) and the Federal Economic Council
(Bundeswirtschaftsrat) continued to be manned only provisionally.*® If one considers
the Reunification Act to be based on this Constitutional Act, its constitutionality
and legality as such suffers from the lack of constitutionality and legality of its
constitutional basis itself. W. Putschekshows that from a total of 45 constitutional
acts adopted within the abovementioned period only in 7 cases the procedure set
down in the Constitution of 1934 was followed.!

The accession of Austria to Germany (“reunification”), which de facto and de
jure already had taken place, judging by the facts and procedure described above,
was submitted to a plebiscite, which was conducted on 10 April 1938. The plebiscite
was prepared by a massive public campaign.® It resulted in the participation of
99.7% of the electorate, of which 99.73% answered the question “Do you agree
to the reunification of Austria with the German Reich which was accomplished
on 13 March 1938 and do you support the list of our leader Adolf Hitler?” in
affirmative. The second part of the question referred to the elections to the German
Parliament in Berlin (Reichstag), which took place on the same day and where the
Austrians could participate for the first time. In numbers, only 11 343 Austrians
voted against the accession of Austria to the German Reich.*

2. Legal conclusions drawn from the above facts in legal theory

2.1. Theories of discontinuity including the theory of annexation

Austrian public international and constitutional lawyers are used to summarize
the conclusions theoreticians have drawn from the facts described above by
opposing a theory of annexation (Annexionstheorie) to a theory of occupation
(Okkupationstheorie).>* This contrast has been established by Stephan Verosta, a
leading Austrian public international lawyer of the post-war period. S. Verosta, in
1947, focused on the withdrawal of the Federal Chancellor Schuschnigg and later
on that day of Federal President Miklas under a threat to use force and, on some

» BGBL 1934 1/255. As for the analysis, see Putschek, W. Stindische Verfassung und autoritire
Verfassungspraxis in Osterreich 1933-1938 mit Dokumentenanhang [Curial Constitution and
Authoritarian Constitutional Practice in Austria 1933-1938 with Documentary Annex]. Frankfurt/
Main: Peter Lang, 1993, pp. 190-198.

30 Putschek, W. (fn. 29), p. 191.

3L Putschek, W. (fn. 29), p. 193.

32 For details see e.g. Hagspiel, H. (fn. 12), pp. 35-43.

33 Hagspiel, H. (fn. 12), pp. 43 f.

3 See for others, e.g., Hummer, W. Der internationale Status und die volkerrechtliche Stellung Oster-
reichs seit 1918 [The International Status of Austria Since 1918]. In: Reinisch, A. (ed.). Osterreichisches
Handbuch des Volkerrechts [Austrian Manual of Public International Law]. Wien: Manzsche Verlags-
und Universitdtsbuchhandlung, 2013, I, pp. 684-737 (690-692) with further references.
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events, of military clashes along the Austrian-German border in the night from 11
to 12 March 1938, to argue that Austria had been occupied by Germany.*

To some extent, it could be forgotten that the theory of annexation in fact
summarized four different approaches, which could have been better called
theories of discontinuity of Austria, and were based either on the assumption that
an annexation or a fusion had taken place in 1938. Under both assumptions, either
an original or a derivative new creation of Austria in 1945 was found as having
happened.*® However, all these four theories shared the understanding that Austria
lost its statehood in 1938 and disappeared as a subject of public international law,
and it led to the necessity to construct a new Austria in 1945. A no less prominent
adherent of such approach was the author of the Austrian Constitution 1920,
Hans Kelsen. He, like other authors, who held such view prior to the end of the
Second World War, was afraid that restoring of Austria after the end of the war
would necessarily lead to restoring a fascist Austria, as this state was, in fact, in
existence immediately prior to incorporation into Germany.”” Kelsen considered the
assumption that Austria has never ceased to exist as an independent state a political
fiction.?®

State practice in the phase of appeasement policy apart from the initial protests
widely supported the assumption of discontinuity.” Germany, itself, in a dispute,
which lasted from 1951-1956 concerning the fate of the German citizenship
acquired between 1938 and 1945, did not want to accept its automatic loss and
replacement by a reinstated Austrian citizenship in 1945. Germany, supported by
doctrine and national jurisprudence, argued that Austria had ceased in 1938.%°

Finally, political interests made a part of the Austrian politicians after the end
of the warfare and prior to concluding the Treaty of Vienna of 1955, which formally
reestablished Austria as an independent state, argue in favor of discontinuity.
Thus, the representatives of the social democrats relied on the assumption of
discontinuity, when they fought against the further legal effect and application of
the concordat, which had been concluded between Austria and the Holy See in 1934,
and other international treaties.*!

2.2. Theory of occupation

Even if the Austrian people had welcomed and supported the situation whereby
Austria had become a part of Germany, called Ostmark, and irrespective of the

35 Verosta, S. Die internationale Stellung Osterreichs 1938 bis 1947 [The International Status of Austria
1938-1947]. Wien: Manzsche Verlagsbuchhandlung, 1947, pp. 1£,, 24 f.
Jakusch, W. Okkupationstheorie, Annexionstheorie und das ius postliminii [Theory of Occupation,
Theory of Annexation and the Ius Postliminii]. In: Osterreichische Juristen Zeitung (0]Z.), 1970.
Vol. 45(10), pp. 258-263 (261 £.).

See, e.g., Kelsen, H. The International Legal Status of Germany to Be Established Immediately upon
Termination of the War. In: American Journal of International Law, 1944. Vol. 38, pp. 689-694. For
the functioning of Austria’s legal system immediately prior to the incorporation into Germany see,
e.g., Holtmann, E. Autoritatsprinzip and Mafinahmegesetz [The Principle of Authority and Political
Legislation]. In: Die 6sterreichische Verfassung von 1918-1938 [The Austrian Constitution from 1918
until 1938]. Wien: Verlag fiir Geschichte und Politik, 1980, pp. 210-222. For other representatives of
the theories of discontinuities (including annexation) see Jakusch, W. (fn. 36), p. 259.
38 Kelsen, H. (fn. 37), p. 690.
3 See Jakusch, W. (fn. 36), p. 258; Clute, R. E. The International Legal Status of Austria 1938-1955. The

Hague: Martinus Nijhoff, 1962, pp. 43-47; for initial protests see Verosta, S. (fn. 35), pp. 25-41.

40 See Jakusch, W. (fn. 36), pp. 259 f. with further references.
41 See Jakusch, W. (fn. 36), p. 259.



12 Juridiska zinatne / Law, No. 9, 2016

fact that the ideas of a “large German solution™? and of a “thousand year old

empire” have been well-spread in Austria at the moment of the decline faced by the
Austro-Hungarian Monarchy and thereafter, a majority of theoreticians used the
constitutional and legal deficiencies of the procedure, which led to the accession, as
well as arguments emanating from general public international law for qualifying it
as an act of occupation of Austria. Consequently, Austria had not lost its personality
and status as a subject of public international law while having been a part of
Hitler’s German Reich (1938-1945), but lost its ability to act as such subject. This
theory, which can be considered dominant over the years and at present, is called
“Occupation theory”.

Robert E. Clute, a political scientist of the University of Georgia, United States
of America, held that Germany failed in having tried to convince the world that
the accession “was the result, not of force, but of a mutual desire on the part of
the inhabitants of both countries.”* He stated that the right to self-determination
was not a legal right under international law and that the accession of Austria to
Germany without consent of the Council of League of Nations was forbidden by
treaty provisions. R. E. Clute indicated the murder of Chancellor Dollfuf} in 1934, as
the first piece of evidence demonstrating that Austria's accession was carried out by
force on the part of Germany. According to him, this murder was brought about “by
German nationals under the direction of Nazi officials in Germany,™* and adduced
the pressure on Chancellor Schuschnigg in Berchtesgaden, further indicators
included the fact that Germany massed troops and materiel in Southern Germany
in that period, the German fear of the plebiscite announced and later called oft by
Chancellor Schuschnigg, the pressure exercised on Chancellor Schuschnigg and
President Miklas, leading to their withdrawal from functions, the falsification of
a telegram arguably having been sent by Seyss-Inquart requesting German troops
to restore order in Austria, but which, according to the finding of the International
Nuremberg Tribunal in its Judgment of 1 April 1946, had neither been sent, nor
agreed to orally by Seyss-Inquart, and, finally, the marching of the German army
into Austria before the Constitutional Act on Reunification had been adopted.*®

Adolf Julius Merkl, one of the most prominent theoreticians of Austrian
constitutional and administrative law, held that the lack of authentication of the
Constitutional Act on Reunification with Germany not respecting the requirements
of the Austrian Constitution of 1934 had the consequence of making the act itself
null and void, and consequently, neither an incorporation of Austria into Germany
by means of two corresponding legal (constitutional) acts nor by means of a treaty
took place. Thus, none of the two legitimate possibilities of fusion of two states
under public international law was accomplished. Germany exercised its rule on

Austria as a foreign regime.*” Besides, the German army had invaded Austria prior
2 This goes also for Chancellor Schuschnigg, himself, see Kreissler, F. Der Osterreicher und seine Nation

(The Austrian and His Nation). Wien, K6ln, Graz: Hermann Béhlaus Nachf., 1984, pp. 31-34.

3 Clute, R. E. (fn. 39), p. 5.

4 Clute, R. E. (fn. 39), p. 6.

4 Available: http://crimeofaggression.info/documents/6/1946_Nuremberg_Judgement.pdf [last viewed
12.02.2016]. See, in particular, on pp. 30 f. For a German translation, see Verosta, S. (fn. 35), pp. 16-24
(22).

4 Clute, R. E. (fn. 39), pp. 5-8.

47 Merkl, A. ]. (fn. 28), pp. 482-486. See also Jedlicka, L. Verfassungs- und Verwaltungsprobleme
1938-1955 [Problems of Constitution and Administration 1938-1955]. In: Die Entwicklung der
Verfassung Osterreichs [The Development of the Constitution of Austria]. Graz, Wien: Stiasny Verlag,
1963, pp. 120-144 (120-123).
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to the adoption of such fake constitutional act and the German police apparatus,
too, had begun to start the acts of persecution of “unreliable” persons prior to the
end of the fake fusion procedure. These acts of persecution created fear in many
Austrians and, accordingly, arguably had an influence on the results of the plebiscite
of 10 April 1938.%8

3. Standpoint of the Moscow Declaration, 1943

On 30 October 1943, the governments of the United Kingdom, the Soviet
Union and the United States of America based on a British proposal®’ signed the
Moscow Declaration, which should become decisive for the post-war order. The
German translation of the authentic English and Russian texts of the Moscow
Declaration as related to Austria uses the word Besetzung (= “occupation”) for the
term “annexation” used in English and prisoedinenie (= “reunification”) used in the
Russian text.”® The English text reads, as follows:

“DECLARATION ON AUSTRIA

The Governments of the United Kingdom, the Union of Soviet
Socialist Republics and the United States have agreed that Austria,
the first free country to fall a victim to Nazi aggression, shall be
liberated from German domination.

They regard the annexation imposed upon Austria by Germany's
penetration of March 15, 1938, as null and void. They consider
themselves in as no way bound by any changes effected in Austria
since that date. They declare they wish to see re-established a free
and independent Austria, and thereby to open the way for the
Austrian people themselves as well as those neighbouring states
which will be faced with similar problems, to find that political and
economic security which is the only basis for lasting peace.

Austria is reminded however that she has a responsibility, which
she cannot evade for participation in the war on the side of Hitlerite

48 Merkl, A. J. (fn. 28), pp. 486 f.

4 See the wording of the British proposal at Fellner, F. Die auflenpolitische und volkerrechtliche Situation
Osterreichs 1938. Osterreichs Wiederherstellung als Kriegsziel der Alliierten [The Situation of Austria
1938 from the Perspective of Foreign Policy and Public International Law. The Reestablishment of
Austria as War Aim of the Allied Powers]. In: Weinzierl, E., Skalnik, K. (eds.). Osterreich. Die Zweite
Republik [Austria. The Second Republic]. Graz, Wien, Kéln: Verlag Styria, 1972, I, pp. 53-90 (68).
“Erkldrung zu Osterreich

Die Regierungen des Vereinigten Konigreiches, der Sowjetunion und der Vereinigten Staaten sind darin
einer Meinung, dass Osterreich, das erste freie Land, das der typischen Angriffspolitik Hitlers zum Opfer
fallen sollte, von deutscher Herrschaft befreit werden soll. Sie betrachten die Besetzung Osterreichs durch
Deutschland am 15. [richtig: 12.] Mdrz 1938 als null und nichtig. Sie betrachten sich durch keinerlei
Anderungen, die in Osterreich seit diesem Zeitpunkt durchgefiihrt wurden, irgendwie gebunden.
Sie erkliren, dass sie wiinschen, ein freies, unabhdngiges Osterreich wiederhergestellt zu sehen und
dadurch ebensosehr den Osterreichern selbst wie den Nachbarstaaten, die sich ebensolchen Problemen
gegeniibergestellt sehen werden, die Bahn ebnen, auf der sie politische und wirtschaftliche Sicherheit
finden konnen, die die einzige Grundlage fiir den dauerhaften Frieden ist. Osterreich wird aber auch
daran erinnert, dass es fiir die Teilnahme am Krieg an der Seite Hitler-Deutschlands eine Verantwortung
trégt, der es nicht entrinnen kann, und dass sich anldsslich der endgiiltigen Abrechnung Bedachtnahme
darauf, wieviel es selbst zu seiner Befreiung beigetragen haben wird, unvermeidlich sein wird” See
Hagspiel, H. (fn. 12) pp. 80 f. with further reference.
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Germany and that in the final settlement account will inevitably be
taken of her own contribution to her liberation.”!

The Russian text reads, as follows:
“DEKLARACIJA OB AVSTRII

Pravitel'stva Soedinennogo Korolevstva, Sovetskogo Soyuza i Soedinyonnykh
Shtatov Ameriki soglasilis’, chto Avstriya, pervaya svobodnaya strana,
pavshaya zhertvoy gitlerovskoy agressii, dolzhna byt osvobozhdena ot

germanskogo gospodstva.

Oni rassmatrivayut prisoedinenie, navyazannoe Avstrii Germaniey 15
marta 1938 goda, kak nesushchestvuyushchee i nedeystvitel'noe. Oni ne
shchitayut sebya nikoim obrazom svyazannymi kakimi-libo peremenami,
proizvedennymi v Avstrii posle etoy daty. Oni zayavlyayut o tom, chto oni
zhelayut videt' vosstanovlennoy svobodnuyu i nezavisimuyu Avstriyu i tem
samym dat’ vozmozhnost' samomu avstriyskomu narodu, kak i drugim
sosednim gosudarstvam, pered kotorymi vstanut podobnye zhe problemy,
najti tu politicheskuyu i ekonomicheskuyu bezopasnost’, kotoraya yavlyaetsja
edinstvennoy osnovoy prochnogo mira.

Odnako, obrashchaetsya vnimanie Avstrii na to, chto ona neset otvetstvennost’,
kotoroy ne mozhet izbezhat', za uchastie v voyne na storone gitlerovskoy
Germanii, i chto pri okonchatel nom uregulirovanii neizbezhno budet prinyat
vo vnimanie ee sobstvennyy vklad v delo ee osvobozhdeniya.”?

The English, as well as the Russian text of the Moscow Declaration of 1943
show a politically pragmatic way of approaching the continuity or discontinuity of
Austria during Hitlerite regime, rather than supporting one of the various theories.
The Russian text even uses the German terminology of “reunification”, however,
considers this as “imposed” on Austria. The term “annexation” used in the English
text could be understood technically as “annexation” under public international
law, which would mean a difference to “occupation”. Austria would have been
incorporated into Germany by use of force and with the intention to appropriate it
permanently. However, it seems to be more convincing that the term “annexation”
has been used for reflecting the German term Anschluss.” This understanding is
supported by the use of the other word, “penetration”, which perfectly describes the
method how Germany acquired “domination” over Austria. If “annexation” was to
be understood in the sense of public international law, it would have been adequate
to use the term “invasion” instead of “penetration” in order to underline the element
of “use of force” in the given context.

The Moscow Declaration of 1943 does not leave any doubt that before the
“annexation”/prisoedinenie existed a free and independent state of Austria, and that
this is the state to be re-established. Further to that, the will of the Austrian people

1 See the text in, e.g., United Nations Documents, 1941-1945, The Royal Institute of International

Affairs. London. Available: http://archive.org/stream/unitednationsdoc031889mbp/unitednationsdoc-
031889mbp_djvutxt [last viewed 12.02.2016].

52 Text in: Vneshnaya politika Sovetskogo Soyuza v period Otechestvennoy Voyny. Dokumenty i
materialy [The Foreign Policy of the Soviet Union in the Period of World War II. Documents and
Materials]. Moskva: OGIZ. Gosudarstvennoe izdatelstvo politicheskoy literatury, 1944, pp. 362 f.

53 Similarly, Verosta, S. (fn. 35), p. 53 fn. 1.
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shall be decisive in choosing the methods to finding political and economic security
for such independent existence.

By underlining the responsibility of Austria for having participated in the
warfare of Hitlerite Germany, the Moscow Declaration of 1943 contradicts a mere
“occupation”, because this would mean that Austria had lost its capacity to act. Not
having been able to act could not result in responsibility. Without any doubt, the
approach of the declaration, however, corresponded to the historical truth. The
Austrian army had been incorporated into the German army in the mid-March of
1938. Only 126 from 50.000 soldiers of the Austrian army denied taking an oath to
Hitler. All of those denying an oath were driven out of service. 61 Austrian officers
lost their function. Austrians served at all fronts and, unfortunately, had their share
in war crimes committed by the Hitlerite units. Altogether 1.2 millions of Austrians
were conscripted to the German army and 247 000 of them lost their lives, around
600 000 ended up as war prisoners.”* From the perspective of an underlying theory,
the shared responsibility statement of the Moscow Declaration of 1943 rather points
to having accepted a fusion of two states than to occupation.™

Considering the contents of the Moscow Declaration of 1943 as a whole, Werner
Jakusch, relying on an analogy to ius postliminii for a Roman citizen who became
a war prisoner and in case of returning back home was treated as if he never had
been a war prisoner, while his status as Roman citizen meanwhile was considered
as pending, proposed the understanding of Austria having continued its personality
under public international law from 1938 to 1945, thereby leaving open the issue,
whether the personality was lost or upheld without a capacity to act in the period
between 1938 and 1945.¢

4. Measures taken on Austrian side after 1945,
realizing the assumption of occupation

The date of the reinstatement of Austria as a republic (the so-called second
Republic of Austria)®” is usually set at 27 April 1945, when the Social Democratic
(Socialist) Party, the Christian Socialist Party (Austria’s People’s Party) and
the Communist Party of Austria referring to the Moscow Declaration of 1943
proclaimed the independence of Austria.’® This proclamation used both terms
and considered Austria as having been militarily occupied, as well as annexed
by Germany. Up to a certain degree, the document, thereby reflects the difficult
situation of the persons having signed it. This goes, in particular, for the State
Chancellor Dr. Renner, who co-signed on behalf of the Socialist Party of Austria. He
had already been State Chancellor and co-founder of the First Republic of Austria
and had expressly supported the incorporation of Austria into Germany in 1938.%°
The proclamation declared the democratic Republic of Austria as re-established and

>t See Hagspiel, H. (fn. 12), pp. 327-329.
> Fellner, F. (fn. 49), p. 74, provides an additional argument obtained by comparing the position of
the three powers with regard to Austria to their position concerning Poland, Czechoslovakia, the
Netherlands, Belgium, Norway, and Yugoslavia, where it was only spoken of “liberation”, but not of
“reestablishment”
5 Jakusch, W. (fn. 36), p. 262.
7 Brauneder, W. (fn. 1), p. 262 correctly points out the wrong use of this term, if one follows - as does
the vast majority of lawyers in Austria — the theory of occupation.
The German text of the Proclamation of the Independence of Austria of 27 April 1945 can be found
at Verosta, S. (fn. 35), pp. 59-62.
See the confession of the error committed and justification at Rauscher, W. (fn. 13), pp. 18 f.
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“to be installed in the sense of the Constitution of 1920” (Art. I), the incorporation
into Germany imposed on the Austrian people in 1938 as null and void (Art. II),
the establishment of a Provisional State Government, notwithstanding the rights
of the Occupying Powers (Art. III), the nullity of all oaths having been taken by
Austrians with regard to the German Empire (Art. IV) and the revival of all duties
emanating from Austrian citizens with regard to Austria (Art. V).°° The Provisional
Government was accepted by the Allied (Occupying) Powers by the summer of 1945
and it organized the first elections on 25 November 1945.% The Allied (Occupying)
Powers themselves agreed on their mutual powers and how to exercise their
control over Austria through an Allied Council on 4 July 1945.° On 20 October
1945, by a Memorandum, the Allied Council formally recognized the Provisional
Government.*> On 28 June 1946, the First Control Agreement between the Allied
(Occupying) Powers was replaced by a Second Control Agreement, which expanded
the authority of action for the Austrian Government, which had emanated from the
elections of 25 November 1945.%

The Provisional Government started to implement its reading of the Moscow
Declaration of 1943 as occupation of Austria by Hitlerite Germany in 1938-1945, by
adopting the first “Constitution-Transition-Act” of 1945, which set the Constitution
of 1920 as in effect by amendment of 1929, as well as all other constitutional laws
in force on 5 March 1933.% The Constitution of 1934 and all constitutional laws
(acts) entering into force after March 5, 1933, including the Constitutional Act on
Reunification with Germany, were abolished. The Act on Transition of the Law,
1945, confirmed the further existence of the law of the German Reich as far as not
in contradiction with the existence of a free and independent state of Austria, and
the principles of a true democracy and the legal conscience of the Austrian people
and as far as not reflecting a typical way of thinking of national socialism.® Finally,
the Act on Transition of Authorities re-established the Austrian authorities more
or less as in 13 March 1938, and abolished the authorities of the German Reich.?’
Since a number of (essential) provisions of the Constitution of 1920 as amended
in 1929 were not applicable due to the changes since 5 March 1933, a Provisional
Constitution entered into force on 1 May 1945.°® It was amended on 12 October
1945 and became repealed with the full entry into force of the Constitution of 1920
as amended in 1929 on 20 December 1945. This transition was ruled by the “Second
Constitution Transition Act” of 1945.%°

60 StGBL. 1945/1 and Publication on the Establishment of a Provisional Government, StGBI. 1945/2. See
also Verosta, S. (fn. 35), pp. 61 f.

L Suppan, A. (fn. 4), p. 37.

62 A German translation of the text of this agreement (Erstes Kontrollabkommen) can be found at

Verosta, S. (fn. 35), pp. 66-71.

German text of the Memorandum at Verosta, S. (fn. 35), pp. 97 £.

% German text at Verosta, S. (fn. 35), pp. 104-113.

& “Verfassungs-Uberleitungsgesetz 1945 StGBL. 1945/4. For details as to the constitutional develop-
ment of Austria in the period 1945-1950 see Adamovich, L. Die Entwicklung des sterreichischen
Verfassungsrechts seit 27. April 1945 [The Development of the Austrian Constitutional Law since
27 April 1945]. In: Jahrbuch des dffentlichen Rechts. Tiibingen 1953. Vol. 2, NF, pp. 179-216, including
the German text of the major constitutional acts of that period.

Rechts-Uberleitungsgesetz 1945, StGBL. 1945/6 and Brauneder, W. (fn. 1), p. 259.

7 Behorden-Uberleitungsgesetz 1945, StGBI. 1945/94.

% StGBL 1945/5 and Brauneder, W. (fn. 1), 261 as well as Lehner, O. Osterreichische Verfassungs-
und Verwaltungsgeschichte [History of the Austrian Constitution and Administration]. Linz:
Universitdtsverlag Rudolf Trauner, 1994, pp. 349-354.

% StGBI. 1945/232.
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5. Final decision taken by the Treaty of Vienna, 1955

However, a true re-establishment of Austria by the Austrian Government
could not be achieved without ending the occupation regime of the Allied Powers
resulting from the Second World War. This regime was ended only after the death of
Stalin by conclusion of the Treaty of Vienna in 1955.7°

The Treaty of Vienna formally ended the occupation period of Austria. Since
in the last phase of the negotiations the Austrian delegation managed to exclude a
provision stating that Austria bears a responsibility for the Second World War, in
Austria it is not considered to be technically a Peace Treaty.”' Besides, Art. 21 of
the Treaty of Vienna expressly states that there are no reparations required from
Austria. The United States explained the necessity of the Treaty of Vienna by
Hitler’s annexation of Austria, “by which Hitler had reduced Austria to a province
of Greater Germany” and which “had never been condoned by the United States or
accepted by it as having legally extinguished the Austrian State. Because the United
States, therefore, was not at war with Austria, the post-war problem was to conclude,
not a treaty of peace, but rather a treaty which would regularize the status of the
country ..”.”?

The terms used in this explanation by US side are also the terms used by the
Treaty of Vienna itself. In the Preamble, it is stated: “Whereas on 13" March,
1938, Hitlerite Germany annexed Austria by force and incorporated its territory
into the German Reich ..”. This statement is followed by a reference to the Moscow
Declaration where the terms “annexation”, “re-establishment of a free and
independent Austria” and liberation from the “domination” of Hitlerite Germany
are simply repeated. In the Russian version, instead of the previous “prisoedinenie”
the word “annexation” has now been used. At the same time, the Preamble speaks
from the necessity for “restoration and democratic reconstruction of” Austria.

Art. 1 of the Treaty of Vienna “re-establishes” Austria as a sovereign, independ-
ent and democratic state. Art. 4 prohibits a political or economic union with Ger-
many in any form whatsoever. Art. 5 determines that the frontiers of Austria “shall
be those existing on 1* January, 1938.” Art. 9 obliges Austria to destroy the National
Socialist Party and dissolve all Fascist-type organizations. Art. 12 prohibits to have
Austrian nationals who had been German nationals at any time before 13 March

70 The negotiations for such treaty had started in 1947, but were stopped in October 1949 by Stalin
referring to the German and Triest questions, but also as a consequence of the clear foreign policy
orientation of the Austrian Government towards the West. See Suppan, A. (fn. 4), p. 39; Miiller, W. L.,
Leidinger, H. Tiefes Misstrauen - begrenztes Interesse: Die Osterreichisch-sowjetischen Beziehungen
1918 bis 1955 [Deep Distrust — Limited Interests: The Austrian-Soviet Relations 1918-1955]. In:
Koch, K., Rauscher, W., Suppan, A., Vyslonzil, E. (fn. 4), pp. 70-114 (99 f.). The West-orientation of
the Austrian foreign policy was, however, already clearly visible in 1947, see Gehler, M. Osterreichs
Auflenpolitik der Zweiten Republik [Austria’s Foreign Policy of the Second Republic]. Innsbruck,
Wien, Bozen: Studien Verlag, 2005, pp. 51-63. For the details of the negotiations, see Stourzh, G. Der
Weg zum Staatsvertrag und zur immerwahrenden Neutralitit [The Path towards the State Treaty and
the Permanent Neutrality], who differentiates seven preparatory phases, the decisive one starting in
February 1955. In: Weinzierl, E., Skalnik, K. (eds.) (fn. 49), pp. 203-263; Stourzh, G. Kleine Geschichte
des osterreichischen Staatsvertrages [A Small History of the Austrian State Treaty]. Graz, Wien,
Koln: Verlag Styria, 1975, which includes the German text of the State Treaty as published in BGBI.
1955/152, and compares it to the first draft dating from 24 April 1947.

I See, e.g., Rotter, M. Der Staatsvertrag [The State Treaty]. In: Sieder, R., Steinert, H., Tdlos, E. (eds.).
Osterreich 1945-1995 [Austria 1945-1995]. Wien: Verlag fiir Gesellschaftskritik, 19962, pp. 122-132
(126 £.).

2" Quoted from Clute, R. E. (fn. 39), p. 106.
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1938 or Austrian nationals who served in certain ranks in the German Armed For-
ces in the period 13 March 1938 - 8 May 1945 to be accepted for the service in the
Austrian army. Art. 18 of the Treaty of Vienna provides for repatriation of Austrian
prisoners of war and determines further conditions.

Only these few examples of treaty provisions show that the Treaty of Vienna,
just like the Moscow Declaration before that chose a pragmatic solution for
outstanding issues without fully supporting the “Occupation theory” or one of
the “Discontinuity theories”. The treaty left space for the Austrian Government
to act as it did, but bound it to commitments, which were linked to either fusion
or annexation, and went well beyond the concept of occupation. The fact that
Austria continued bilateral and other multilateral treaties from the pre-war period
and it was accepted by its treaty partners” cannot change this result. It was not
Austria’s decision, but that of the Allied Powers, negotiations resulting in Austria's
“establishment” by means of the Treaty of Vienna, 1955.

Summary

1. The Austrian Constitutional Act on the Reunification with Germany cannot be
considered as having legally entered into force.

2. The accession of Austria to Germany (“reunification”), which de facto and de
jure already had taken place at that moment, was subsequently submitted to a
plebiscite which took place on 10 April 1938. The plebiscite was prepared by a
massive public campaign.

3. Austrian public international and constitutional lawyers are used to summarize
the conclusions theoreticians drew from these facts by opposing a theory of
annexation (Annexionstheorie) to a theory of occupation (Okkupationstheorie).

4. The Moscow Declaration 1943 does not leave any doubt that before the
“annexation”/ “prisoedinenie” existed a free and independent state of Austria, and
that such state shall be re-established. Further to that, the will of the Austrian
people how to find political and economic security for such independent exist-
ence shall be decisive.

5. By underlining the responsibility of Austria for having taken part at the warfare
of Hitlerite Germany, the Moscow Declaration of 1943 contradicts a mere
“occupation”, because this would have meant that Austria had lost its capacity to
act.

6. After 1945, Austria adopted a couple of measures realizing the assumption of
occupation, e.g., by the Constitution Transition Act 1945.

7. The period of occupation of Austria was formally ended by the Treaty of Vienna,
1955. Since in the last phase of the negotiations the Austrian delegation managed
to exclude a provision stating that Austria bears a responsibility for the Second
World War, it is technically not considered in Austria to be a Peace Treaty.

8. This treaty, like the Moscow Declaration before chose a pragmatic solution for
outstanding issues without fully supporting the “Occupation theory” or one of
the “Discontinuity theories”. The treaty left space for the Austrian Government
to act as it did, but bound it to the commitments, which were linked to either
fusion or annexation and went well beyond the concept of occupation.

3 See Clute, R. E. (fn. 39), pp. 106-111.
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levads

Parejas perioda uz pilnigu neatkaribas atgaisanu Latvija 1990.-1991. gada atradas
PSRS Brunoto spéku, Juras kara flotes un PSRS robezapsardzibas karaspéka vieni-
bas, kuru personalsastava bija ap 60 tukstosi cilveku.!

Péc 1991. gada augusta puca, kad sakas strauja Baltijas valstu neatkaribas starp-
tautiska atzi$ana, Latvijas Republikas Augstaka Padome 1991. gada 29. augusta ofi-
ciali pieprasija Padomju Savienibai pilnigi izvest savu karaspéku no Latvijas termi-
nos un kartiba, kas saskanota ar Latvijas Republiku. “PSRS brunoto spéku atraganas
Latvija vértéjama ka viena no pédéjam Molotova—Ribentropa noziedziga pakta seku
paliekam Eiropa,” uzsvérts Latvijas Republikas Augstakas Padomes lémuma.? Ari
Baltijas valstu padome 1991. gada 5. oktobra pazinojuma uzsvéra nepiecieSamibu
novérst Otra pasaules kara sekas un aicinaja Padomju Savienibu lidz 1991. gada
1. decembrim izvest savu karaspéku no Baltijas valstim.?

Péc Padomju Savienibas sabrukuma par tas turpinatajvalsti un juridisko man-
tinieci pieteicas Krievijas Federacija, kas 1992. gada 27. janvari pazinoja par PSRS
karaspéka Baltija un Baltijas kara flotes parnemsanu Krievijas jurisdikcija.*

Nepartrauktibas jeb (identitates) turpinatibas doktrina ir ne tikai atzita, bet ari
plasi piemérota starptautiskaja praksé, lai gan nav neviena starptautiska liguma, kas
atsegtu tas butibu un sekas. Atskiriba no valstu tiesibu péctecibas doktrinas, kas re-
guléta vairakas starptautiskas konvencijas, nepartrauktibas doktrina akcenté valsts
identitates saglabasanu ka pamatu tas tiesibu un pienakumu turpinatibai. Tiesibu
pécteciba jaunas valsts izveido$anas gadijjuma nozimé pienakumu daléji uznemties
valsts prieksteces saistibas un iegut dazas tas tiesibas, ta¢u valsts turpinatiba nozime
visu tas pienakumu un tiesibu nepartrauktibu.

Valsts identitati raksturo tas teritorija, iedzivotaji un valdiba, ka ari spéja sta-
ties attiecibas ar citam valstim.® Starptautiska prakse rada, ka identitates kritériji
netiek absolutizéti, lemjot jautajumu par valstu turpinatibas atziSanu. Zinamas iz-
mainas teritorijas lieluma, iedzivotaju sastava un struktara, valdibas sastava un po-
litiskaja orientacija, konstittcijas izmainas vai nomaina nav traucéjusas atzit valsts

V' Upmalis, I, Tilgass, E., Dinevics, J., Gorbunovs, A. Latvija — PSRS karabaze. 1939-1998: materiali un
dokumenti par Padomju armijas atrasanos Latvija un tas izve$anu. Riga: Zelta grauds, 2006, ISBN
9984986365, 118. Ipp.

Par PSRS Brunoto Spéku pilnigu izve$anu no Latvijas Republikas. Latvijas Republikas Augstakas
Padomes 1991. gada 29. augusta léemums. Pieejams: likumi.lv/doc.php?id=68780 [aplikots 18.05.2015.].
Statement on the Immediate Withdrawal of the USSR Army from Latvia, Estonia and Lithuania.
Vilnius, October 5, 1991. In: Together. Council of the Baltic States. 1990-1992. Documents. Vilnius:
Lithuanian Institute of International Political and Economic Relations, 1996, p. 73.

O perehode Severo-Zapadnoj gruppy vojsk i Baltijskogo Flota pod jurisdikciej Rossijskoj Federacii.
Ukaz Prezidenta Rossijskoj Federacii ot 27 janvarja 1992, No. 52. Pieejams: http://russia.bestpravo.ru/
fed1992/data03/tex15270.htm [aplukots 18.05.2015.].

Montevideo Convention on the Rights and Duties of States (1933). Pieejams: www.ilsa.org/jessup/
jessup15/Montevideo%20Convention.pdf [aplikots 25.05.2015.].
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turpinatibu un statusa nemainibu starptautiskaja sistéma,® kas péc butibas ir ieinte-
reséta stabilitaté un tas subjektu satura saglabasana.

Zinama meéra tas ir paradoksali, bet gan Latvijas Republika, gan Krievijas Fede-
racija savu neatkaribas atgiisanu pagajusa gadsimta 90. gadu sakuma balstijusas uz
nepartrauktibas doktrinu. Latvija to apgalvojusi neparprotami, ari fikséjot konstitu-
cionalos dokumentus, ta¢u Krievijas ka PSRS turpinatajvalsts nepartrauktiba izriet
no tas faktiskas ricibas un konstitucionalo dokumentu interpretacijas. Ari argumen-
ti Latvijai un Krievijai bijusi loti atskirigi. Latvija konsekventi aizstavéjusi viedok-
li, ka tas okupacija 1940. gada un prettiesiska aneksija Padomju Savienibas sastava
juridiski nav partraukusi 1918. gada dibinatas Latvijas Republikas turpinatibu. Sa-
vukart Krievija Padomju Savienibas turpinatajvalsts statusu izvéléjusies galvenokart
tapéc, lai saglabatu un turpinatu PSRS tiesibas un prieksrocibas.

1. Krievijas ka PSRS turpinatajvalsts starptautiski tiesiska atbildiba

Krievijas Federacija, sabriikot Padomju Savienibai, atzinusi sevi par tas turpina-
tajvalsti (kontinuitates valsti), balstoties uz nepartrauktibas (turpinatibas) doktri-
nu. Lai ari par $adas ricibas tiesiskumu varétu diskutét, starptautiska sabiedriba to
pienéma.’

Balstoties uz nepartrauktibas (turpinatibas) doktrinu, Krievija ieguva visas Pa-
domju Savienibas tiesibas. Starptautiskas parazu tiesibas paredz, ka lidz ar to Krie-
vijai jauznemas ari pilna atbildiba par Padomju Savienibas saistibam un prettiesis-
kajam darbibam.?

Krievijas Federacijai bija jauznemas ari atbildiba par tiem PSRS starptautiska-
jiem noziegumiem, kas savulaik tika Istenoti pret Latvijas un paréjo Baltijas valstu
suverenitati. PSRS agresija pret Latviju, tas okupacija un aneksija 1940. gada, kas
uz laiku partrauca Latvijas ka suverénas valsts pastavésanu, rupji parkapa ta laika
starptautiskas tiesibas un to imperativas normas, ka ari divpuséjos Latvijas un PSRS
ligumus, to skaita 1932. gada 5. februara Neuzbruksanas ligumu.® Par starptautisko
tiesibu normu un principu parkapumiem iestajas attiecigo valstu starptautiski tie-
siska atbildiba, ko tiesigas pieprasit cietusas valstis vai citas valstis un starptautiskas
organizicijas, ja istenoti agresijas akti vai cita veida starptautiski noziegumi. Sadas
tiesibas ieguva arl Latvija péc faktiskas neatkaribas atjauno$anas 1990.-1991. gada
un tas starptautiskas atzisanas, balstoties uz nepartrauktibas (turpinatibas) dok-
trinu starptautiskajas tiesibas.!” Latvijas Republikas Saeima ari atzinusi, ka PSRS

Miilksoo, L. Illegal Annexation and State Continuity: the case of the Incorporation of the Baltic States
by the USSR. A Study of the Tension between Normativity and Power in International Law. Leiden,
Boston: Martinus Nijhoff Publishers, 2003, ISBN 9041121773, pp. 10-16.

So jautdgjumu siku analizi sk.: Ziemele, I State Continuity and Nationality: the Baltic States and
Russia. Past, Present and Future as Defined by International Law. Leiden, Boston: Martinus Nijhoff
Publishers, 2005, ISBN 9004142959, pp. 45-93.

8 Malksoo, L. State Responsibility and the Challenge of the Realist Paradigm: the Demand of Baltic
Victims of Soviet Mass Repressions for Compensation from Russia. In: Baltic Yearbook of Interna-
tional Law, Vol. 3. Ziemele, 1. (ed.). Leiden, Boston: Martinus Nijhoff Publishers, 2003, pp. 62-66.
Latvijas un Padomju Socialistisko Republiku Savienibas neuzbruksanas ligums. [1932. gada
5. februari]. Pieejams: http://www.old.historia.lv/alfabets/A/AR/arpolitika/dok/1932.02.05.1atv.htm
[aplukots 18.05.2015.].

Sikak par nepartrauktibas doktrinu Baltijas valstu konteksta sk.: Milksoo, L. Illegal Annexation ...,
p. 382.
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totalitara komunistiska okupacijas reZima noziegumiem Latvija nav un nevar but
noilguma.'!

Lai gan valstu atbildibas jédziens ir tikpat vecs ka pasas starptautiskas tiesibas,
tomeér tikai 2001. gada péc 45 gadus ilga ANO Starptautisko tiesibu komisijas darba
ANO Generala asambleja pienéma zinasanai un rekomendéja izskatit valstim pantu
projektu “Par valstu atbildibu par starptautiski prettiesisku ricibu”.'? Sis dokuments,
kas gan vél nav ieguvis starptautiska liguma spéku, parsvara kodificé jau eso$as
starptautisko tiesibu normas un starptautiski tiesiskas parazas $aja joma. Tas jau
tiek piemérots ANO Starptautiskas tiesas un starptautisko tribunalu un citu starp-
tautisku institaciju praksé."” To varam izmantot ka spéka eso$u juridisku normu
apkopojumu un skaidrojumu, nosakot ari Krievijas Federacijas atbildibu par bijusa
PSRS karaspéka atraganos un darbosanos okupétas un anektétas Latvijas teritorija.

Valstu prettiesiskas darbibas juridiskas sekas péc butibas nav mainijusas kops
1940. gada, un tas parskatami izklastitas minétaja ANO Starptautisko tiesibu komi-
sijas dokumenta. Tas pirmam kartam nosaka nepieciesamibu partraukt prettiesisku
darbibu, ja $ada darbiba turpinas, un to neatkartot (30. pants). PSRS karaspéka at-
rasanas Latvija agresijas un okupacijas rezultata vértéjama ka ilgsto$s starptautisko
tiesibu parkapums, kura partrauksana nekavéjoties bija jaisteno Krievijai ka PSRS
tiesibu turpinatajvalstij, izsledzot jebkadu aizbildinasanos ar ieks$éjam grutibam
valstl vai citam problémam. Pilnigi nepienemami starptautisko tiesibu konteksta ir
$ada parkapuma novérsanu saistit ar jebkadiem nosacijumiem vai pretenzijam pret
cietuso valsti — $ini gadijuma pret Latviju.

Prettiesiskas darbibas neatkarto$anas garantijas starptautiskaja praksé bijusas
pazistamas jau izsenis. Tas izpaudu$as gan starpvalstu ligumos, gan parkapéjas
valsts politiskos pazinojumos. ANO Starptautisko tiesibu komisijas dokumenta
(30. (b) panta) ari paredzéta $adu garantiju iespéjamiba, “ja apstakli to prasa”. Lat-
vijas un paréjo Baltijas valstu gadijuma politiskaja konteksta loti nozimigas bitu
bijusas Krievijas Federacijas garantijas, ka ta nekad neatkartos PSRS istenoto agre-
siju pret Baltijas valstim. Lai ar1 apstakli to acimredzami prasa, Ipasi péc 2014. gada
marta notikumiem Ukraina, Krievijas Federacija $adu atbildibu nav uznémusies.

Starptautiski tiesiskas atbildibas senakais princips paredz atlidzibu cietu$ajai
valstij par kaitéjumu, kas nodarits citas valsts prettiesisko darbibu rezultata. Kaite-
jums aptver ne tikai tieSus vai netieSus materialos zaudéjumus, bet ari moralu kaite-
jumu, kura noteik§ana un aprékinasana gan var izradities problematiska.

Kaitéjuma atlidziba valstij var izpausties restittcijas, kompensacijas un ganda-
rijuma formas, kuras parkapéja valsts isteno atseviski vai savstarpéji kombingjot
atkariba no konkreétas situacijas un cietusas valsts prasijuma (34. pants). Restitucija
uzskatama par galveno atlidzibas formu, un tas nozimé atjaunot situaciju, kas pa-
stavéjusi pirms prettiesisko darbibu isteno$anas. PSRS armijas uzceltie, bet vélak
nevienam nevajadzigie objekti Latvijas teritorija Krievijai batu bijis janojauc, bet
piegruzotas un piesarnotas teritorijas tkstosiem hektaru platiba jaattira un jasaved
tada kartiba, kada tas bija pirms to piesavinasanas. Ja restittcija praktiski nav iespé-
jama vai ir nepietiekama, lai atlidzinatu zaudéjumus pilna apjoma, valstij jaizmaksa

" Deklaracija par Latvija istenota Padomju Socialistisko Republiku Savienibas totalitara komunistiska
okupacijas rezZima nosodijumu. Pienémusi Latvijas Republikas Saeima 2005. gada 12. maija. Pieejams:
http://www.saeima.lv/arhivs/8_saeima/deklarac_total.htm [aplakots 18.05.2015.].

12 Responsibility of States for Internationally Wrongful Acts. New York, United Nations, 2005. Pieejams:
http://legal.un.org/legislativeseries/documents/Book25/Book25.pdf [aplakots 18.05.2015.].

3 Draft articles on Responsibility of States for Internationally Wrongful Acts, with commentaries, 2001.
New York: United Nations, 2008.
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kompensacija par “par finansiali aprékinamiem zaudéjumiem”, t. sk. par neiegito
pelnu (36. pants). Latvijai pienaktos kompensacija par 1940. gada atnemto Latvijas
armijas brunojumu, nomas maksa par PSRS Brunoto spéku izmantotajam zemém
un tdeniem, ka arl par padomju karaspéka izmantotajam ékam un infrastruktaru,
kas bija uzcelta pirms okupacijas. Papildus tam Latvijai butu tiesibas pieprasit arl
kompensaciju par neiegito pelnu.

Kaitéjuma atlidziba ir neatnemama un passaprotama prasiba ikviena starptau-
tisko tiesibu normu un saistibu parkapuma gadijuma. Nekads ligums starp cietuso
valsti un parkapéjvalsti $o jautajumu risinasanai nav nepiecieSams."*

Viens no atbildibas veidiem ir ari parkapéjas valsts pienakums sniegt gandariju-
mu cietu$ajai valstij. Gandarijums cietusajai valstij prettiesiskas darbibas rezultata
var izpausties ka atbildétajas valsts izdarita parkapuma atzi$ana, lidzjatibas izteik-
$ana, oficiala atvaino$anas vai kada cita atbilstosa veida (37. pants).

PSRS karaspéka izvesanas sakara Krievija praktiski nav nedz Istenojusi restitaci-
ju, nedz izmaksajusi kompensacijas par zaudéjumiem laika no 1940. gada. Ari PSRS
istenoto prettiesisko darbibu atzi$ana attieciba uz Latviju notikusi vien daléji un
loti vispariga forma. Péc liguma parakstiSanas par karaspéka izvesanu no Latvijas
1994. gada 30. aprili uzruna pie pusdienu galda Boriss Jelcins (Boris El’cin) atzina:
“. més nosodam Stalina rezima pretlikumigo ricibu Latvija no 40. lidz 49. gadam.”"”
Zviedru diplomats Larss Fredéns (Lars Fredén) B. Jelcina teikto vértéjis skeptiski:
“Ka redzams, Jelcins ar $iem vardiem neuznémas nekadu atbildibu, un tur nebija ari
atvainosanas, bet tomér ar pateikto vins bija spéris soli talak neka jebkurs cits krie-
vu politikis pirms vina. Lidz pat $ai dienai $is solis ir augstakais punkts, ko Krievija
sasniegusi cela uz izligumu par Padomju Savienibas noziegumiem Latvija.”'®

Krievijas atvaino$anos ka gandarfjuma formu un pamatu starpvalstu attieci-
bu uzlabosanai gaida ne tikai Baltijas valstis, bet uz to mudina pat ASV Kongress.
2005. gada 22. jalija ASV Kongress pienéma iIpasu rezoliciju par Baltijas valstu
okupacijas jautajumu, kura cita starpa teikts: “. Krievijas Federacijas valdibai batu
jasniedz skaidrs un viennozimigs pazinojums par to, ka ta atzist un nosoda Padom-
ju Savienibas prettiesiski istenoto Baltijas valstu - Igaunijas, Latvijas un Lietuvas —
okupaciju un aneksiju laika posma no 1940. gada lidz 1991. gadam, tadéjadi liela
méra veicinot ietekméto tautu labo gribu un regionalo stabilitati.”"”

Cietu$o valstu tiesibas sanemt atbildibu tai vai cita forma no parkapéjas valsts
nav Istenojamas divos gadijumos, kas skaidri formuléti pantu projekta “Par valstu
atbildibu par starptautiski prettiesisku ricibu” (45. pants). Pirmais gadijums noteic,
ka atbildiba neiestajas, ja cietusi valsts skaidri izteikta forma atsacijusies no savam
prasijuma tiesibam uz visam vai dalu no sekam, kas iestajusas prettiesiskas darbi-
bas rezultata. Latvijas un Krievijas 1994. gada 30. aprila ligumos Latvija vairakas
pozicijas ir atteikusies no PSRS nodarito zaudéjumu atlidzibas, un pie $iem jautaju-
miem tai vairs nav tiesibu atgriezties.'"® Otrais gadijums ir nedaudz sarezgitaks. Tas

Orakhelashvili, A. Peremptory Norms and Reperation for Internationally Wrongful Acts. In: Ziemele, L.
(ed.). Baltic Yearbook of International Law. Vol. 3. Leiden, Boston: Martinus Nijhoff Publishers, 2003,
p- 20.

Fredéns, L. P. Atgrie$anas. Zviedrijas drosibas politika un Baltijas valstu atgutas neatkaribas pirmie
gadi. 1991-1994. Riga: Aténa, 2011, ISBN 9789984344171, 278. Ipp.

Turpat.

7 Dokumenta originals atrodams: https://beta.congress.gov/crec/2005/07/22/CREC-2005-07-22-pt1-
PgH6369-3.pdf [apliikots 18.05.2015.].

Vel sliktaka stavokli nonakusi Igaunija, kura 1994. gada 26. julija liguma ar Krieviju par tas karaspéka
izve$anu vienojusies: “. puses atzist, ka, tiklidz $is ligums stajas spéka, visas finansu, Ipasuma un
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paredz, ka cietusas valsts uzvedibas dé] iespéjams uzskatit, ka ta devusi kluséjosu
juridiski saistosu piekri$anu par prasijuma tiesibu zaudésanu."” Latvija ir kluséjusi
ilgaku laiku péc bijusas PSRS armijas izve$anas, tacu Latvijas Republikas Saeima
sava 2005. gada 12. maija deklaracija “Par Latvija Istenota Padomju Socialistisko Re-
publiku Savienibas totalitara komunistiska okupacijas rezZima nosodijumu” oficiali
uzaicinajusi Krievijas Federaciju ka PSRS tiesisko un politisko mantinieci atzit, ka ta
“ir morali, tiesiski un finansiali atbildiga par Latvija izdaritajiem noziegumiem pret
cilvéci un zaudéjumiem, kas Latvijas valstij un tas iedzivotajiem nodariti okupacijas
laikad”, un “saskana ar starptautisko tiesibu pamatprincipiem atlidzinat prettiesiskas
darbibas rezultata raditus zaudéjumus”. Savukart Ministru kabinetam ar $o doku-
mentu uzdots noslégt ar Krievijas Federaciju specialu noligumu, kas noteiktu sav-
starpéjas saistibas materialo izdevumu seg$ana.?® Tomér augstu Latvijas amatperso-
nu un politiku skepse un regularie izteikumi par neiespéjamibu kaut ko piedzit no
Krievijas juridiski mazina Latvijas realas iespéjas $aja jautajuma.

Ja valstis pasas neuznemas starptautiski tiesisku atbildibu, ignoréjot starptautiski
tiesisko kartibu, ka tas noticis Krievijas gadijuma, tad starptautiskas tiesibas nosa-
ka daudzas un dazadas sankcijas, ko tiesigas piemérot cietusas valstis paspalidzibas
kartiba vai ari noteiktos gadijumos - starptautiskas organizacijas.”! Jaatzist, ka $adu
sankciju efektivitate, ko censas Istenot mazas valstis, parasti ir loti ierobezota. Tapéc
starptautisku organizaciju un starptautiskas sabiedribas atbalsts ir nozimigs. Pastav
ari iespéja, valstim vienojoties, radusos stridus par atbildibas piemérosanu izskatit
starptautiskaja arbitraza vai ANO Starptautiskaja tiesa. Neviens no Siem risinaju-
miem nav atrs vai viegls. Tas prasitu Latvijai mobilizét ievérojamus resursus diplo-
matijas un tiesibu joma, paredzot tam ari adekvatu finansialu nodro$inajumu.

2. Latvijas un Krievijas sarunu raksturojums

Tiklidz Krievija bija pazinojusi par PSRS karaspéka Baltija parnems$anu sava
jurisdikcija, vienlaikus ar visam trim Baltijas valstim sakas sarunas par karaspe-
ka izveSanas nosacijjumiem un terminiem. Pirmais sarunu raunds Latvija notika
1992. gada 1. februari.

Sarunas tika atzits, ka Latvija dislocétie bijusas PSRS Brunotie spéki atzistami
par arvalstu brunotajiem spékiem, kas izvedami no citas suverénas valsts teritori-
jas.?? Latvijai izdevas panakt, lai $o brunoto spéku izvesana saktos jau 1992. gada

citas prasibas sakara ar brunoto spéku atrasanos Igaunijas Republikas teritorija, ieskaitot ekologiskos
un citus zaudéjumus, tiek uzskatitas par pilniba nokartotam.” Sk. Statja 8, Dogovor mezhdu
Rossijskoj Federaciej i Jestonskoj Respublikoj o vyvode Vooruzhennyh Sil Rossijskoj Federacii
s territorii Jestonskoj Respubliki i uslovijah ih vremennogo prebyvanija na ee territorii. Data
podpisanija: 07.26.1994. Pieejams: http://www.mid.ru/bdomp/spd_md.nsf/0/8CFB378B65050098432
57E36002E26C6 [aplukots 18.05.2015.].

Crawford, ]. Articles on Responsibility of States for Internationally Wrongful Acts. Commentaries.
Pieejams: http://legal.un.org/avl/pdf/ha/rsiwa/rsiwa_e.pdf [aplukots 18.05.2015.].

Latvijas Republikas Saeimas 2005. gada 12. maija deklaracija “Par Latvija istenota Padomju
Socialistisko Republiku Savienibas totalitara komunistiska okupacijas reZima nosodijumu”. Pieejams:
http://www.saeima.lv/arhivs/8_saeima/deklarac_total.htm [aplukots 18.05.2015.].

21 Sk.: Klabbers, J. International Law. Cambridge, New York: Cambridge University Press, 2013, ISBN
9780521194877, pp. 165-183.

Komuniké par Krievijas Federacijas valsts delegacijas un Latvijas Republikas valsts delegacijas
sarunam Riga 1992. gada 1. februari. LNA LVA, 270. £, 8. apr., 35. 1, 83. Ip.; Communique About
Negotiations between the Republic of Latvia and the Russian Federation State Delegation in Riga on
February 1, 1992. LNA LVA, 270. £, 8. apr., 35. 1, 121.-122. Ip.
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marta.”® Uzturot sarunu pozitivo gaisotni, Latvijas delegacija neizvirzija jautajumus
par $i karaspéka atrasanos Latvija okupacijas un aneksijas rezultata un tam atbil-
stoSo karaspéka starptautiski tiesisko statusu.** Tas krietni apgrutinaja Latvijas po-
zicijas talakajas sarunas, padarot neiespéjamu vairaku Latvijai batisku jautajumu
atrisinaSanu.

Talakas sarunas izvérsas loti smagas un sarezgitas, tas prasija delegaciju un eks-
pertu piles 26 méne$u garuma. Saja laika notika valsts delegaciju 13 tiksanas gan
Latvija, gan Krievija.

Latvijas delegacijai bija vajadzigs politisks atbalsts un skaidri definéta Latvijas
politiska nostaja visaugstakaja limeni. Sim nolikam noderéja Latvijas Republikas
Augstakas Padomes léemums “Par starpvalstu sarunam ar Krieviju karaspéka izve-
$anas jautajuma”, ko ta pienéma 1992. gada 15. septembri.?® Saja lémuma formuléti
pamatprincipi turpmakajam sarunam, tai skaitda nosakot, ka Krievijas karaspéka
pilniga izvesana japabeidz 1993. gada un ka ta nav saistama ne ar kadiem Latvijai
diktétiem nosacijumiem.

Debatés par §11émuma pienemsanu 1992. gada 15. septembri Augstakaja Padomeé
izvirzijas ari jautajums par Krievijas karaspéka nosauk$anu apspriezamaja doku-
menta atbilstosi vésturiskajai istenibai — par okupacijas karaspéku. Latvijas delega-
cijas vaditajs, atbildot uz $o jautdgjumu, debatés teica: “Ja gadijuma notiek $1 pozicijas
maina, ja Augstaka Padome pienem, ka ir japariet uz terminologiju “okupacijas ka-
raspéks”, tad tada gadijuma sarunas principa ir jasak no jauna. Jo no $a momenta
izriet pavisam citas konsekvences. Citadi ir jasak stradat pie pavisam jaunam kon-
cepcijam, pie pavisam jauniem noligumiem un ir konsekventi jaievéro, kas izriet no
§is te lietas. Es domaju, ka, $o lietu risinot ta, ka més bijam tris valstis vienojusas,
tuvakaja laika var panakt So izve§anu. Ja més izejam no citas koncepcijas, tad, es
domaju, tas ievilks sarunas uz ilgu laiku.”?® Pienemtaja léemuma neieklava terminu
“okupacijas karaspéks”, jo, balsojot par to, pietriika viena deputata balss. So nostad-
ni nemainija ari 1993. gada junija jaunievéléta Latvijas Republikas Saeima.

Latvijai tomér vél palika ari citi tiesiskie argumenti, lai panaktu Krievijas juris-
dikcija nonakusa PSRS karaspéka beznosacijumu izvesanu. Latvija nebija Padomju
Savienibas tiesibu péctece, un péc savas neatkaribas atgiSanas ta neieguva nekadas
bijusas PSRS tiesibas un nevaréja ari uznemties nekadu tas atbildibu. Krievijas Fede-
racija un starptautiska sabiedriba bija atzinu$as $adu Latvijas juridisko statusu. Ta-
déjadi Latvijai nebija nekada pamata dalities ar Krieviju atbildiba par bijusas PSRS
karaspéka izves$anu un ta radito zaudéjumu novérsanu.

Latvija pietiekami nenovértéja jautajuma starptautiski tiesiskos aspektus un to
juridisko nozimigumu. To ignorgjot politisku motivu un pieredzes trakuma dél, ta
neapzinajas, ka faktiski atsakas ari no starptautiski tiesiskajam prasibam pret Krie-
viju ka PSRS tiesisko turpinatajvalsti, kltstot vien par ladzéju divpuséja dialoga.

2 Turpat. Sk. arl informaciju un diskusijas par Krievijas un Latvijas 1992. gada 1. februara sarunam

Latvijas Republikas Augstakas Padomes plenarsédé: Latvijas Republikas Augstakas Padomes (1990-

1993) 4. sesijas 9. sédes (1992.02.04.) stenogramma. No: Latvijas Véstnesis. Dokumenti. Latvijas

Republikas Augstakas Padomes stenogrammas. 213. burtnica, 5367.-5370. Ipp.

Bij. Latvijas delegacijas vaditajs Janis Dinevi¢s apstiprina, ka okupacijas tému sarunas neapspriedam,

lai tas nenonaktu strupcela (intervija $i raksta autoram 2014. gada 5. junija Riga).

> Pieejams: www.likumi.lv/doc.php?id=66328 [aplikots 18.05.2015.].

% Latvijas Republikas Augstakas Padomes (1990-1993) 5. sesijas 9. sédes (1992.09.15.) stenogramma.
No: Latvijas Veéstnesis. Dokumenti. Latvijas Republikas Augstakas Padomes stenogrammas.
275. burtnica, 7322. Ipp.
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Krievijas pozicija starpvalstu sarunas balstijas uz gatavibu armiju no Latvijas iz-
vest. Tomér armijas izve$anas terminus Krievija saistija ar daudziem nosacjjumiem,
kuru skaits pakapeniski pieauga, un saistibam, kuras Latvijai biitu jauznemas.
vardarbigo aneksiju 1940. gada,”” sarunas ar Latviju 1992.-1994. gada tapat ka ar
paréjam Baltijas valstim kategoriski noliedza, ka tas jurisdikcija nonakusais PSRS
karaspéks te atrodas okupacijas un aneksijas rezultata. Krievijas pozicija péc Pa-
domju Savienibas sabrukuma bija krasi mainijusies attiecibas ar Baltijas valstim,
kuras B. Jelcinam vairs nevajadzéja izmantot cina par varu pret Mihailu Gorbacovu
(Mihail Gorbachev) un PSRS valdibu.?® Krievija Latviju uzskatija par jaunu neat-
karigu valsti, kura atdalijusies no Padomju Savienibas un kura dazos jautajumos
uzskatama par tas tiesibu pécteci, bet citos — Krievijai neizdevigos — ne. Krievija
tadéjadi apzinati izvairijas no starptautiski tiesiskas atbildibas, kas tai ka PSRS
tiesiskajai turpinatajvalstij batu pilniba jauznemas, gan izvedot karaspéku bez
jebkadiem nosacijumiem, gan atlidzinot visus materialos zaudéjumus un moralo
kaitéjumu.

Dazu ménes$u laika péc sarunu uzsaksanas Krievijas prasibas pieauga tiktal, ka
tas jau veidoja veselu paketi, ko Baltijas valstu arlietu ministriem 1992. gada 6. au-
gusta iesniedza Krievijas arlietu ministrs Andrejs Kozirevs (Andrej Kozyrev). Krie-
vija pauda gatavibu karaspéku izvest lidz 1994. gada beigam, ja Baltijas valstis batu
gatavas vienoties devinos jautajumos, no kuriem butiskakie bija:

o uz laiku saglabat savu valstu teritorija dazus stratégiskos objektus, to skaita

Skrundas lokatoru;

o necelt prasibas par zaudéjumu atlidzibu, kas izvirzitas Padomju Savienibai
par periodu no 1940. 1idz 1991. gadam;

o piedalities dzivoklu celtnieciba, t. sk. izmantot starptautiskos avotus,
izvedamo karaspéka dalu karaviriem vienojoties par objektu skaitu un to
nodo$anas terminiem;

o atrisinat jautajumu par izvedama karaspéka atstatd nekustama ipasuma
kompensaciju;

o nodrosinat sociali tiesiskas aizsardzibas garantijas un personigas tiesibas
karaviriem, militarajiem pensionariem un vinu gimenes locekliem.?

Krievijas pozicija bija pilniga pretruna ar starptautiskajam tiesibam un to pa-
matprincipiem. Atzistot sevi par Padomju Savienibas turpinatajvalsti, Krievija
labprat piesavinajas no ta izrietoSos labumus, bet darija visu, lai izvairitos no pie-
nakumiem un zaudéjumu atlidzinasanas. V&l vairak ta centas sevi nostadit valsts —
labvéles pozicija, pieprasot par saviem “pakalpojumiem” pilnigi nepamatotu un
neadekvatu atlidzibu.

%7 Treaty between the Republic of Lithuania and the Russian Soviet Federated Socialist Republic on the
basis for relations between states. July 29, 1991, Moscow. In: Negotiations with the Russian Federation
Concerning the Withdrawal of Russian Military Forces from the Teritory of the Republic of Lithuania.
July 29, 1991 - September 8, 1992. (Chronology and Collection of Documents). Vilnius, Supreme
Council od the Republic of Lithuania, 1992, pp. 149-151.

Vitkus, G. Changing Security Regime in the Baltic Sea Region. NATO Euro-Atlantic Partnership
Council. Individual Research Fellowship 2000-2002 Programme. Final Report. Vilnius, 2002.

A. Kozireva priekslikumi, iesniegti Baltijas valstu arlietu ministriem Maskava 06.08.1992. No:
Upmalis, 1., Tilgass, E., Dinevics, J., Gorbunovs, A. Latvija — PSRS karabaze ..., 327., 328. Ipp. Sk. ari:
Statement by Russian Foreign Minister Andrei Kozyrev to Baltic Foreign Affairs Ministers in Moscow,
August 6, 1992. In: Negotiations with the Russian Federation ..., pp. 149-151.
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3. Piekapsanas Skrundas un militaro pensionaru jautajuma

Sarunas par Krievijas jurisdikcija nonakusa padomju karaspéka izvesanu no
Latvijas vispirms Krievijas delegacija centas panakt, ka vairakiem stratégiski mi-
litariem objektiem Latvija batu japaliek ka Krievijas karabazém. Krieviju ipasi
intereséja Skrundas radiolokacijas stacija, kura Latvija darbojoties atbilstosi PSRS
un ASV ligumam. Krievijas delegacija skaidroja, ka Krievija ne tikai nevar ignorét
savas stratégiskas intereses $i objekta sakara, bet ari to, ka tai nav tiesibu vienpuséji
lauzt savulaik noslégto starpvalstu ligumu ar ASV, kurs juridiski joprojam ir spéka.
Jaatzist, ka Latvijai sakotnéji bija Joti maz informacijas gan par $o ligumu, gan pasa
Skrundas objekta nozimi.

Skrundas radiolokacijas stacijai tieSam bija stratégiski svariga loma PSRS pret-
ballistisko rake$u aizsardzibas sistéma. Kopa ar veél citam lidzigam radiolokacijas
stacijam, kas pa perimetru apjoza visu Padomju Savienibas teritoriju, ta nodrosinaja
agrino bridinasanu pret kodoluzbrukumiem. Skrundas radiolokacijas stacija spéja
noteikt pretinieka ballistisko rake$u lidojuma trajektoriju sektora no Spanijas dien-
vidiem lidz par Murmanskai Kolas pussala.

Tikai dalgji pamatots izradijas Krievijas delegacijas apgalvojums, ka pretballis-
tisko rakesu radars (ABM radars) Skrunda atradas saskana ar PSRS un ASV ligumu
un tapéc radara darbiba nav partraucama. PSRS un ASV 1972. gada 26. maija Mas-
kava parakstitais ligums par pretballistisko rakesu sistému ierobezojumu tik ties$am
noteica ierobezojumus katrai valstij ari attieciba uz maksimalo radaru skaitu un to
jaudam, bet neprecizéja to atraganos konkrétas geografiskas vietas. Turklat liguma
IX pants aizliedza pretballistisko rakesu sistémas izvietot arpus ligumslédzéju val-
stu nacionalajam teritorijam.*

Talako sarunu rezultata Skrundas radiolokacijas veca stacija darbu Latvija tur-
pinaja lidz 1998. gada augustam, bet jaunajai stacijai Darjal-UM domato 18 stavu
korpusu par ASV finanséjumu uzspridzinaja 1995. gada 4. maija.* Krievija tomér
spéja iztikt bez Skrundas aizvietotajstacijas vél tris gadus un astonus ménesus, ka-
meér darbu saka stacija Baranovicos, Baltkrievija.

Militaro pensionaru probléma sarunas ar Krieviju izradijas ne mazak smaga ka
Skrundas jautajums. Tikai at$kiriba ta, ka Skrundas problému risinat palidzéja ASV
un Zviedrija, bet militarie pensionari palika Latvijas zina. “Latvijas arpolitiska vadi-
ba nevéléjas, lai $aja lieta iesaistitos kads no malas,” atceras L. Fredéns.*

Tikai pamazam ari Latvija visos limenos saka apzinaties militaro pensionaru
problémas patieso butibu un sléptos draudus drosibai. Batiba militarie pensionari
bija dala no tas pasas padomju (okupacijas) armijas, tikai pargérbta civilajas drébeés.
Vini visi bija zvéréjusi uzticibu Padomju Savienibai vai Krievijai un tas armijai.
Vinu vida bija gan bijusie armijas izlikosanas un pretizlikosanas dalu specialisti,
gan politisko parvalzu ideologiskie darbinieki, gan specialo uzdevumu un desanta
vienibu karaviri, ka ari Valsts drosibas komitejas jeb VDK virsnieki.

30 Treaty Between the United States of America and the Union of Soviet Socialist Republics on the
Limitation of Anti-Ballistic Missile Systems. May 26, 1972, Moscow. Pieejams: http://www.state.
gov/t/avc/trty/101888.htm#text [aplikots 18.05.2015.]. Iznémums tika piemérots attieciba uz ASV
pretballistisko rake$u bridinasanas stacijam Tulé (Grenlandé) un Failingdeila (Lielbritanija), kur tas
atradas jau liguma parakstisanas bridi (liguma VI (b) pants).

31 Beyrle, J. R. Case study: The Withdrawal of Russian Military Forces from the Baltic States. National
Defense University, National War College, 1996, p. 18.

32 Fredens, L. P. Atgrie$anas ..., 253. Ipp.
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Latvija pamatnacija jau jutas apdraudéta ta iemesla dél, ka cittautiesu skaits tu-
vojas pusei no visiem iedzivotajiem (48%). Latvija atstato militaro pensionaru skaits
sasniedza vismaz 25 000, no kuriem 22 320 tika legalizéti ar Latvijas un Krievijas li-
gumu.® Nemot véra, ka katram pensionaram bija ari gimene, kopa Latvija palikuso
skaits mérams robezas no 75 000 lidz 100 000.

Sarunas ar Krieviju Latvija jau sakotnéji bija gatava piekrist, ka Latvija paliktu
visas tas personas, kuras demobilizéjusas un ieradusas te pirms 1990. gada 4. mai-
ja. Nedaudz vélak Latvija jau bija gatava piekapties, par robezgkirtni ieziméjot
1991. gada 21. augustu, bet Krievija turpinaja pieprasit, lai te varétu palikt visas pen-
sionétas militarpersonas neatkarigi no ta, kad tas te ieradusas. M. Vir$a vadita de-
legacija beigu beigas piekapas, ka Latvija paliks visi tie militarie pensionari un vinu
gimenes locekli, kuri te ieradusies lidz 1992. gada 28. janvarim, kad PSRS karaspéku
sava jurisdikcija parnéma Krievija. 1994. gada 15. marta Latvijas un Krievijas dele-
gacijas paraféja visu ligumprojektu paketi. Faktiski tas noziméja visu Latvija eso$o
Krievijas militaro pensionaru un vinu gimenu atstasanu.

4. AtteikSanas no materialajam prasibam

Zaudéjumu kompensacijas un materialo jautdgjumu risinajums atkal tie$i bija
atkarigs no pamatjautajuma par to, vai karaspéks Latvija atradies okupacijas un
aneksijas rezultata vai arl péc Latvijas, tas valdibas un tautas gribas atbilstosi starp-
tautisko tiesibu normam. Nemot véra pusu pilnigi atskirigos viedoklus $aja jautaju-
ma, tikpat atskirigi bija uzskati par materialo zaudéjumu kompensaciju un armijas
nekustamo ipasumu piederibu.

Jau pirmaja delegaciju tik$anas reizé 1992. gada 1. februari Krievijas puse atzina
Latvijas Republikas ipasuma tiesibas tikai uz tam brunoto spéku lieto$ana esosajam
ékam un bavém, kuras Latvija uzcélusi lidz 1940. gada 17. junijam.** Sakotnéji Krie-
vija véléjas panakt, lai Latvija kompensétu visu to armijas atstato nekustamo ipasu-
mu veértibu, kas uzcelti péc 1940. gada 17. junija.”” Latvija tam kategoriski nepiekri-
ta. Jutot Latvijas stingro poziciju, driz vien Krievija mainija savu nostaju, piedavajot
ta saukto nulles variantu. Tas noziméja, ka Krievija atteiktos no ipasumu vértibas
kompensacijas, ja Latvijas puse atteiktos no jebkuram prasibam par karaspéka no-
daritajiem ekologiskajiem un ekonomiskajiem zaudéjumiem visa to “klatbutnes
laika” Latvija. Latvijas delegacija Jana Dinevica vadiba noraidija Krievijas piedavato
nulles variantu un iesniedza savus aprékinus par visiem zaudéjumiem, kas radusies
Latvijai, atrodoties Padomju Savienibas sastava.*® Sie zaudéjumi neparprotami vai-
rakkart parsniedza armijas riciba eso$o nekustamo ipasumu vértibu un bija papildu
arguments Latvijas delegacijas sarunas.

3 Protokols pie Latvijas Republikas Valdibas un Krievijas Federacijas Valdibas vienosanas par Latvijas

Republikas teritorija dzivojoso Krievijas Federacijas militaro pensionaru un vinu gimenes loceklu
socialo aizsardzibu. Latvijas Véstnesis, 1994. 10. decembris, Nr. 144 (275).

Komunikeé par Krievijas Federacijas ..., 83. Ip.

Atbilstosi Krievijas nostadném sarunas ta Latviju uzskatija par jaunu, neatkarigu valsti. Tacu pat
tada gadijuma tiesibu prieksteces valsts nekustamais ipa§ums pariet valstij péctecei bez jebkadas
kompensacijas, ka to nosaka 1983. gada 8. aprila Vines konvencija par valstu tiesibu péctecibu uz
valsts ipaSumu, arhiviem un paradiem (14., 15. u. c. panti).

Smulders, M. (sast.). Latvijas Statistikas institits. Par Latvijas un PSRS savstarpéjiem norékiniem un
kompensaciju par padomju armijas ipaSumu, ko parpems Latvijas valsts. No: Upmalis, I, Tilgass, E.,
Stankevics, E. Latvija padomju militaristu vara. 1939-1999. Riga: Latvijas okupacijas izpétes biedriba,
2011, ISBN 9789984493022, 227.-228. Ipp.
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Latvijas puses nepiekapiba nekustama ipasuma jautdjuma noveda pie ta, ka
armijas dalu komandieri un virsnieki Latvija aktivi saka ne tikai iznomat, bet ari
pardot nekustamos ipasumus komercstruktiiram.”’ Sos procesus nespéja apturét
pat Latvijas Republikas Augstakas Padomes jau 1991. gada 5. novembri pienemtais
léemums, kas visus padomju armijas nekustamos ipasumus pasludinaja par valsts
ipaumu un saimnieciskos darjjumus ar tiem pielava tikai ar Latvijas Republikas
Ministru Padomes atlauju.®®

Augstakas Padomes léemums, pasludinot padomju armijas nekustamo ipasumu
par Latvijas valsts ipasumu, bija atbilsto$s starptautisko tiesibu normam un princi-
piem, jo izrietéja no Latvijas okupacijas un aneksijas fakta. Tas nonaca zinama pret-
runa ar 1994. gada 30. aprili parakstito starpvalstu ligumu, kura 7. panta 5. punkta
teikts: “Latvijas Puse sniedz Krievijas Pusei taisnigu kompensaciju par tai nododa-
mo nekustamo Ipasumu, kur$ uzcelts vai nopirkts par Krievijas Federacijas Brunoto
speku lidzekliem un ir Krievijas ipagums.”®

Sarunu laika Latvijas delegacija vél neapzinajas ekologisko zaudé&jumu apjomus
un apmeérus, ko karaspéka dalas bija nodarijusas apkartéjai videi Latvijas teritorija.
Aizejo$a armija pameta ar spragstvielam un bumbu atlizam pilnus macibu poligo-
nus Adazos, Papé un Saldg, ar rakesu degvielu un citam ne mazak toksiskam vielam
piesarnotu grunti simtiem hektaru platiba. Palika ari simtiem éku un objektu, kuru
izmanto$ana vai pielagosana citiem mérkiem nebija iespéjama: rakesu Sahtas un
bumbu novietnes, pazemes bunkuri utt. Daudzos gadijjumos $adi objekti, ieskaitot
kodolrakesu bazes, atradas uz zemeém, kuras denacionalizacijas cela atguva bijusie
ipasnieki vai vinu mantinieki. Neviens viniem nav palidzéjis atbrivoties no $iem
objektiem vai sanemt kompensaciju par to nojauksanu. Tas pats attiecas uz armijas
piegruzotajam un piesarnotajam zemém, kas tagad nonakusgas privatipasuma.

Péc Krievijas armijas izve$anas, ieguldot milzigus finan$u resursus, Latvijai
divdesmit gadu laika izdevies sakopt tikai nelielu dalu piesarnoto un pielaznoto
teritoriju, nesanemot nekadu palidzibu vai kompensacijas no Krievijas. Latvijas Re-
publikas valdibas uzdevuma valsts uznémums “Vides projekti” aprékinajis padomju
armijas nodaritos zaudéjumus Latvijas videi. Tie sasniedz gandriz miljardu eiro,
precizak, 891 070 560 eiro.*

Sarunas ar Krieviju Latvijas delegacija Jana Dinevica vadiba aktivi uzstaja, lai
Krievija atlidzinatu videi nodaritos zaudéjumus, ja reiz ta pati uznémusies Padom-
ju Savienibas mantinieces pienakumus un atbildibu par armijas izve$anu. Sarunu
otraja posma Siem jautajumiem tika pievérsta vien otrskiriga loma, koncentréjoties
uz armijas izve$anas terminiem un Skrundas objekta jautajumiem. Ta rezultata
starpvalstu liguma 13. panta ieklauts ieraksts, kas Krievijai neuzliek konkrétus pie-
nakumus: “Visi nododamie objekti tiek parbauditi, lai konstatétu apkartéjas vides
piesarnojumu, dabas resursu bojajumu un noplicinasanas pakapi.”' Pamatojoties

37 Karaspéka dalu saraksts, kas iztirgotas komercstruktaram. LNA LVA, 270. f,, 8. apr., 35. 1, 55. Ipp.
Par PSRS Aizsardzibas ministrijas, PSRS robezapsardzibas karaspéka un PSRS Iekslietu ministrijas
iek$éja karaspéka parzinad esosa iIpaSuma parpemsanu Latvijas Republikas valsts ipasuma.
Latvijas Republikas Augstakas Padomes 1991. gada 5. novembra lémums. Pieejams: likumi.lv/doc.
php?id=70833 [aplakots 18.05.2015.].

Latvijas Republikas un Krievijas Federacijas ligums par Krievijas Federacijas Brunoto spéku pilnigas
izveSanas no Latvijas Republikas teritorijas nosacjjumiem, terminiem un kartibu un to tiesisko stavokli
izvesanas laika. Parakstits Maskava 1994. gada 30. aprili. Latvijas Vestnesis, 1994. 10. decembris,
Nr. 144 (275).

Upmalis, I, Tilgass, E., Stankevics, E. Latvija padomju militaristu vara ..., 225. Ipp.

Latvijas Republikas un Krievijas Federacijas ligums ...
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uz to un ekspertu aprékinatajiem zaudéjumiem, Latvija saglabajusi tiesibas iesniegt
oficialu prasibu Krievijai un stridus gadijuma $o jautagjumu risinat starptautiskaja
skiréjtiesa.*?

5. Starptautisko organizaciju un Rietumvalstu pozicija Krievijas
karaspéka izveSanas jautajuma

Gan ANO, gan citas nozimigakas starptautiskas organizacijas un Rietumvalstis
bija atzinus$as pasas Krievijas istenoto poziciju, ka ta sevi uzskatija par PSRS tur-
pinatajvalsti, ne vienkarsi par tas tiesibu pécteci.*> Atbilstosi $ai pozicijai Krievija
parmantoja PSRS mandatu gan ANO un tas Drosibas padomé un citas ietekmigas
starptautiskas organizacijas, gan parnéma visu PSRS diplomatisko un konsularo
dienestu ar ta ékam arvalstis. Ari PSRS karaspéka parpemsana Baltijas valstis ir tam
apliecinajums. Jautajumos par Krievijas ka PSRS turpinatajvalsts atbildibu gan Krie-
vija bijusi daudz nekonsekventaka, ipasi divpuséjas attiecibas ar Baltijas valstim.

Lielakos panakumus Krievijas karaspéka izve$anas problémas internacionali-
z&$ana Baltijas valstis guva, darbojoties kopa Eiropas Drosibas un sadarbibas ap-
spriedes (turpmak — EDSA) galotnu konferencé 1992. gada 9.-10. julija Helsinkos.
Saja foruma piedalijas ari ASV prezidents DzordZs Buss (George Bush) un Krievijas
prezidents B. Jelcins. Baltijas valstu vaditaju pozicija bija jau saskanota ieprieks Bal-
tijas valstu padomé. Ta bija konsekventa un kategoriska, ka redzams ari no Latvijas
Republikas Augstakas Padomes priekssédétaja teikta apspriedé: “Pirmkart, més ce-
ram, ka Helsinku nosléguma dokumenta tiks uzsveérts, ka sveSas valsts karaspéka
atra$anas Baltijas valstis ir pretruna ar starptautisko tiesibu pamatprincipiem. Otr-
kart, batu nepieciesams apzinaties, ka karaspéka klatbttne nav tikai Baltijas valstu
ieks$éja probléma, bet ir drauds Eiropas dro$ibai kopuma. Treskart, més ceram, ka
EDSA dalibvalstis atbalstis baltie$u prasibu, lai saskana ar starptautisko tiesibu pa-
matprincipiem tiktu noslégti divpuséji ligumi par drizu, kontroléjamu un pilnigu
arvalsts karaspéka izve$anu no Baltijas valstim. Pie tam $ajos ligumos jaietver armi-
jas izveSanas grafiks.”*

Nemot véra Baltijas valstu uzstajibu, ka arl ASV, Zviedrijas un daudzu citu Rie-
tumvalstu atbalstu, EDSA péc butibas bija pirma starptautiska organizacija, kas
skaidri un neparprotami 1992. gada julija deklaréja, ka nepieciesams izvest arvalstu
karaspéku no Baltijas.*> Ka uzskatija Zviedrijas premjerministrs Karls Bilts (Carl
Bildt), tiesi Helsinkos B. Jelcins pirmo reizi isti aptvéra, cik lielu nozimi §im jautaju-
mam pieskir starptautiska sabiedriba.*®

Apvienoto Naciju Generalaja asambleja tikusas pienemtas pat divas rezolucijas
par Krievijas karaspéka atrakas izve$anas nepiecieSamibu no Baltijas valstim -

1992. gada 25. novembri un 1993. gada 15. novembri.*’ ANO otra rezolicija noteica
42 Gardiner, R. K. International Law. London: Pearson Longman, 2003, pp. 472-479.

43 Ziemele, I. State Continuity ..., pp. 45-93.

- Upmalis, L, Tilgass, E., Dinevics, |, Gorbunovs, A. Latvija — PSRS karabaze ..., 126. Ipp.

45 Helsinki Summit Declaration. Conference for Security and Co-operation in Europe. 1992 Summit.
Helsinki, 9-10 July, 1992. Pieejams: www.osce.org/mc/39530?download=true [aplikots 18.05.2015.].
Fredens, L. P. Atgrie$anas ..., 75. Ipp.

Zimigi, ka Baltijas valstu 1992. gada 14. augusta pieprasijuma ANO 47. sesijai ieklaut jautajumu par
“Arvalstu militaro speku pilnigu izve$anu no Baltijas valstim” un ta pamatojuma nav ne varda par
okupaciju un aneksiju, ka rezultata $is karaspéks atrodas Baltijas valstis. Sk.: Request for inclusion
of a supplementary item in the agenda of the forty-seventh session of the United Nations General
Assembly complete withdrawal of foreign military forces from the territories of the Baltic States.
Letter from the representatives of Estonia, Latvia and Lithuania to the United Nations addressed
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izveidot misiju Krievijas karaspéka izvesanas procesa novéros$anai. Eiropas Savieni-
bas Padome (Council of the European Union) sava 1994. gada 25. jinija pazinojuma
aicinaja Krieviju pabeigt karaspéka izve$anu no Latvijas un Igaunijas 1994. gada
31. augusta.

Lielakais trakums ir tas, ka neviena no Siem dokumentiem netika uzsvérts, ka $1
karaspéka atrasanas Baltijas valstis ir okupacijas un aneksijas rezultats. Starptautis-
kas sabiedribas interesés buitu nesamierinaties ar starptautiskas tiesiskas kartibas un
tas pamatprincipu parkapumiem,*® pieprasot no Krievijas ka PSRS turpinatajvalsts
tas nodarjjumu seku pilnu novér$anu un nodarita kaitéjuma atlidzibu. Ari pasas
Baltijas valstis, cerot uz Krievijas godapratu un pretimnaksanu, to nepieprasija, un
tas radija tam pamatigas problémas.

Lidzigi ka starptautiskajas organizacijas, ari divpuséjas attiecibas ar Rietum-
valstim gan Latvija, gan paréjas Baltijas valstis izmantoja katru iesp&ju gt atbalstu
Krievijas karaspéka izve$anai. Ipasas attiecibas Latvijai $aja joma izveidojas ar ASV
un Zviedriju, kuras abas vistie$akaja veida iesaistijas Krievijas karaspéka izvesanas
jautajuma risinasana.

Baltie$u organizacijas diezgan jutami spéja lobét karaspéka izve$anas jautajumus
ASV Kongresa, kur finansiala palidziba Krievijai tika tie$i saistita ar rezultatiem
$aja joma. Acimredzot, nemot to visu véra, Bils Klintons (Bill Clinton) bija nolémis
karaspéka izvesanu no Baltijas valstim vértét ka Krievijas demokratizacijas un veér-
tibu parorientacijas procesu lakmusa papiru. ASV prezidents un vina administracija
$im jautajumam pieskira loti lielu nozimi un veltija pules ta risinasanai. “Ikreiz, kad
tiekos ar Jelcinu, es pacelu jautajumu par Baltiju,” bija teicis B. Klintons Zviedrijas
premjerministram K. Biltam 1993. gada 1. decembri.** To apstiprina ASV arlietu
sekretara specialais padomnieks Strobs Talbots (Strobe Tallbott), kur$ norada, ka
B. Klintons Krievijas karaspéka izvaksanu no Baltijas valstim uzskatijis par arkar-
tigi svarigu, salidzinot to ar Krievijas kodoliero¢u izvak§anu no Ukrainas, lai atbal-
stitu tas dro$ibu un neatkaribu.”

ASV prezidents Klintons parliecinaja B. Jelcinu, ka jaatrod kompromiss par
Skrundas objekta saglabasanas ilgumu péc tam, kad bas pabeigta 1994. gada 31. au-
gusta paredzéta karaspéka izvesana. Latvija tolaik premjerministrs un arlietu mi-
nistrs pielava iespéju Skrundas lokatoru saglabat ne ilgak ka tris gadus, papildus pa-
redzot vél 12 méneSus péc tam objekta demontazai. Krievija demontazai pieprasija
ne mazak ka piecus gadus un 24 ménesus. Beigu beigas B. Klintons un B. Jelcins
1994. gada 13. janvari Maskava rada kompromisu starp $iem abiem terminiem un
vienojas par Cetriem gadiem un 18 ménesiem demontazai.”!

ASV un Zviedrijas palidziba Krievijas karaspéka izve$ana no Latvijas koncen-
tréjas uz terminiem un Skrundas radara problémas risinasanu, atstajot novarta
Krievijas pieaugosas prasibas nodrosinat ipasas tiesibas krievvalodigajiem Latvija
un socialas garantijas $eit palikusajam militarpersonam. Ta bija stratégiska klada,
kuras negativos rezultatus Latvija vél parliecinosak jatam tagad - daudzus gadus
péc Krievijas armijas izvesanas.

to the Secretary-General of the United Nations. In: Negotiations with the Russian Federation ...,
pp. 149-151.

Orakhelashvili, A. Peremptory Norms ..., p. 54.

Fredens, L. P. Atgrie$anas ..., 214. Ipp.

" Beyrle, J. R. Case study ..., p. 15.

U Fredens, L. P. Atgrie$anas ..., 228. Ipp.; Beyrle, J. R. Case study ..., p. 17.
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6. Starpvalstu ligumu tiesiskais un politiskais vértejums

Sarunas par Krievijas Brunoto spéku izvesanu no Latvijas turpinajas lidz pat
1994. gada 30. aprilim, kad Maskava Latvijas Valsts prezidents Guntis Ulmanis, Lat-
vijas Ministru prezidents Valdis Birkavs, Krievijas Federacijas prezidents Boriss Jel-
cins un Krievijas valdibas vaditaja pirmais vietnieks Olegs Soskovecs (Oleg Soskovec)
parakstija starpvalstu ligumu paketi par Krievijas jurisdikcija esosa karaspéka iz-
vesanu no Latvijas. Ligumu paketi veidoja ¢etri ligumi, no kuriem galvenais ligums
reguléja Brunoto spéku izvesanu; otrais noteica Skrundas radiolokacijas stacijas pa-
gaidu funkcionésanu; treSais un ceturtais — militaro pensionaru un vinu gimenes
loceklu socialo aizsardzibu.>?

Ligums par Brunoto spéku izve$anu paredzéja to izdarit lidz 1994. gada 31. au-
gustam, iznemot Skrundas radiolokacijas staciju, kuras funkcioné$ana Latvija tika
atlauta lidz 1998. gada 31. augustam, bet demontaza - lidz 2000. gada 29. februarim.
Ligums legalizéja visu to karaspéka dalu izformé$anu un militarpersonu atvalina-
$anu, kas Latvija istenota pirms 1992. gada 28. janvara, kad PSRS karaspéks nonaca
Krievijas Federacijas jurisdikcija, kaut gan Krievijai btitu jauznemas pilna atbildiba
par karaspéka atrasanas sekam Latvija visa ta uzturé$anas laika. Latvija pati ne tikai
uzpémas visu atbildibu par Brunoto spéku atstato nevienam nevajadzigo objektu
nojauksanu un piegruzoto, piesarnoto teritoriju sakopsanu, bet ari apsolija “taisnigu
kompensaciju” par atstatajiem ipasumiem.

Ligumi ignoréja vienu no Latvijas konstitucionalajiem aktiem - 1990. gada
4. maija deklaracijas “Par Latvijas Republikas neatkaribas atjauno$anu” 9. punktu.
Ta saturu interpretéjusi Satversmes tiesa, 2007. gada 29. novembra sprieduma par
Abrenes novada atdosanu Krievijai noradot: “Neatkaribas deklaracijas 9. punkta
pirmais teikums liedz Latvijai, slédzot starptautiskus ligumus ar Krieviju, atkapties
no Latvijas nepartrauktibas doktrinas.”> Tadéjadi 1990. gada 30. aprili Maskava pa-
rakstitie ligumi neatbilst Latvijas konstitucionalajam tiesibam un nepartrauktibas
doktrinai, kura plasi atzita un ir piemeérojama atbilstosi starptautiskajam tiesibam,
nemot véra, ka PSRS karaspéka ienaksana Latvija vértéjama ka agresijas akts, kas
noveda pie Latvijas okupacijas un aneksijas. No $I fakta izriet Krievijas ka PSRS
turpinatajvalsts starptautiski tiesiska atbildiba, kuru Latvijas gadijuma ta uznému-
sies tikai daléji. “Krievija vienmeér rapigi izsvérusi pakapi, kada tada turpinatiba ir
tas interesés, ipasi divpuséjas attiecibas un paradu joma,” norada I. Ziemele.** Sada
Krievijas pozicija, kad ta centusies iegtt visus iespéjamos labumus, balstoties uz
turpinatibas doktrinu, un izvairijusies no atbildibas, kas savukart izriet no $is pasas

32 Latvijas Republikas un Krievijas Federacijas ligums par Krievijas Federacijas Brunoto spéku pilnigas
izve$anas no Latvijas Republikas teritorijas nosacijumiem, terminiem un kartibu un to tiesisko stavokli
izveSanas laika; Latvijas Republikas un Krievijas Federacijas vienoSanas par Skrundas radiolokacijas
stacijas tiesisko statusu tas pagaidu funkcionésanas un demontazas laika; Latvijas Republikas valdibas
un Krievijas Federacijas valdibas vieno$anas par Latvijas Republikas teritorija dzivojo$o Krievijas
Federacijas militaro pensionaru un vinu gimenes loceklu socialo aizsardzibu; Protokols pie Latvijas
Republikas valdibas un Krievijas Federacijas valdibas vienosanas par Latvijas Republikas teritorija
dzivojoso Krievijas Federacijas militaro pensionaru un vinu gimenes loceklu socialo aizsardzibu.
Latvijas Vestnesis, 1994. 10. decembris, Nr. 144 (275).

Latvijas Republikas Satversmes tiesas spriedums 2007. gada 29. novembri lieta Nr. 2007-10-0102,
66.5. punkts. No: Latvijas Republikas Satversmes tiesas spriedumi. 2007. Riga: Tiesu namu agentiira,
2009, 242. lpp. Valsts nepartrauktiba atzita ari Latvijas Republikas Satversmé 2014. gada junija
ieklautaja Satversmes ievada.

>t Ziemele, 1. State Continuity ..., p. 93.
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doktrinas, neatbilst starptautiskajam parazu tiesibam.> Baltijas valstu spéjas vie-
nam pasam ietekmét Krieviju, lai ta uznemtos pienacigu atbildibu par padomju ka-
raspéka nodaritajiem zaudéjumiem un citam ta uzturésanas sekam Baltijas regiona,
izradijas nepietiekamas starpvalstu sarunas un ligumu slégsanas procesa.

No starptautisko tiesibu viedokla Latvijai ka suverénai valstij bija tiesibas atteik-
ties no starptautiski pamatojamam prasibam, un $aja zina parakstitie ligumi péc
savas formas un procediram atbilda 1969. gada Vines konvencijai par starptautisko
ligumu tiesibam. Ari péc satura tie nebija pretruna ar starptautisko tiesibu princi-
piem un normam, jo bija divos gados sasniegtais sarunvedéju kompromiss. Sis kom-
promiss Latvijai noziméja, ka ta pati uznemas lielako dalu atbildibas par okupacijas
un aneksijas sekam.

Latvijas un Krievijas parakstitie ligumi tika ratificéti noteiktaja kartiba abu val-
stu parlamentos. Latvijas Republikas Saeima tos ratificéja 1994. gada 24. novembri,
kad Latvija veél turpinaja funkcionét Skrundas radiolokators, bet karaspéka izveSana
jau bija pabeigta 31. augusta.

Noslégtos ligumus gan Latvija, gan Krievija joprojam vérté pretrunigi. Vieni
tos Latvija uzskata par diplomatisku uzvaru, citi par politisko kompromisu, bet vél
citi - par Latvijas “mikstmiesibu”.>®

Secinajumi

1. Sarunas par karaspéka izve$anu Latvija neparprotami uzskatija, ka Padomju
Savienibas karaspéks, ko sava jurisdikcija parpéma Krievija, Latvija atrodas
okupacijas un aneksijas rezultata un ka Latvija par to nevar uznemties nekadu
atbildibu. Ta¢u sarunas Latvija atkapas no nepartrauktibas doktrinas un
aprobezojas ar terminu “arvalstu karaspéks, kas izvedams no Latvijas”. Tas Java
Krievijai izvirzit jaunus un jaunus nosacljumus karaspéka izve$anai lidz pat
kompensaciju pieprasi$anai par armijas atstato nekustamo Ipasumu, socialajam
garantijam militarpersonam un pensionariem, lidzdarbibai dzivoklu celtnieciba
izvedamajam karaspékam Krievija. Latvijas pozicija sarunas un ar to noslégtie
starpvalstu ligumi 1994. gada 30. aprili, ignoréjot Latvijas nepartrauktibas
doktrinu, neatbilst Latvijas konstitucionalo tiesibu normam un ir pretruna
deklaracijas “Par Latvijas Republikas neatkaribas atjauno$anu” 9. punktam.

2. Karaspéka izveSana atbilstosi starptautiskajam tiesibam Krievijai ka PSRS
turpinatdjai bija jaisteno bez jebkadiem nosacijumiem un prasibam, novérSot
karaspéka uzturé$anas sekas un kompenséjot Latvijai visus materialos
zaudéjumus un moralo kaitéjumu. Ta vietd Krievija sanéma ligumu paketi
(1994. gada 30. aprili), kura lielako dalu atbildibas uzpémas pati Latvija. Tai
nacas piekrist Skrundas radiolokacijas stacijas saglabasanai vél uz cetriem
gadiem, ta nesanéma nekadas kompensacijas par armijas nodaritajiem
zaudéjumiem apkartéjai videi, ta uznémas nepamatotas socialas garantijas -
Krievijas armijas demobilizétajiem pensionariem u. c. Padomju armijas atstato
bijuso militarpersonu un vinu gimenes loceklu lielais skaits Latvija veicinaja
sabiedribas skel$anos, kuras negativas sekas jitamas vél tagad.

3. Baltijas Atmodas laika vienotiba tada nebija sarunas ar Krieviju par tas
karaspéka izvesanu. Baltijas valstis necentas kopigi panakt, lai starptautiskas
organizacijas atzitu, ka karaspéks, kas nonacis to teritorija okupacijas un

> Miilksoo, L. Illegal Annexation ..., p. 258.
% Bojars, J. Starptautiskas publiskas tiesibas. I. Riga: Zvaigzne ABC, [b.g.], 277. Ipp.
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aneksijas rezultata, izvedams bez jebkadiem nosacijumiem. Tas vaji izmantoja
savas iespéjas kopigiem spékiem konsekventi balstities uz nepartrauktibas
doktrinu, lai panaktu PSRS turpinatajvalsts — Krievijas — starptautiski tiesisko
atbildibu. Baltijas valstu sadarbibas trakumu sekmigi izmantoja Krievija,
panakot savas intereses starpvalstu ligumos.

Rapéjoties tikai par Krievijas karaspéka atraku izve$anu, Rietumvalstu ta
laika vaditaji un starptautiskas organizacijas nevéléjas iedzilinaties Krievijas
pieaugosajas prasibas Baltijas valstim un to nepamatotiba un neatbilstiba
starptautiskajam tiesibam. Neviena no starptautisko organizaciju dokumentiem
1992.-1994. gada netika uzsvérts, ka karaspéka atrasanas Baltijas valstis ir
okupacijas un aneksijas rezultats, par ko Krievijai ka PSRS turpinatajvalstij
jauznemas pilna starptautiski tiesiska atbildiba.

Krievijas karaspéka izvesana no Latvijas batu uzskatama nevis par Latvijas vai
starptautiskas sabiedribas diplomatisko uzvaru, bet gan par macibu, veidojot
savu drosibas politiku attiecibas ar Krieviju musdienas un nakotné. Nedz
piekapsanas Krievijai karaspéka izve$anas konteksta, nedz Abrenes novada
davinasana Krievijai ne tikai nav uzlabojusi starpvalstu attiecibas, bet drizak
bijis pamats jaunu un jaunu prasibu izvirzi$anai. leguvums tomér ir tas, ka
Krievijas karaspéka Latvija vairs nav un Moldovas, Gruzijas vai Ukrainas
(Krima) krievu separatistu scenarijs tada veida te Istenoties nevares.

Latvija vél joprojam vismaz teorétiski saglaba tiesibas panakt Krievijas atbildibu
atbilsto$i starptautisko tiesibu normam tai vai cita forma par bijusas PSRS
karaspéka prettiesisko atrasanos Latvija un tas sekam. Latvijas Republikas
Saeimas lémumiem un ASV Kongresa atbalsta rezolicijam $aja jautajuma
japievieno nopietns diplomatu un starptautisko tiesibu specialistu darbs.
Krievija agri vai velu bis spiesta atkal rékinaties ar starptautiskas sabiedribas un
starptautisko tiesibu prasibam.
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Introduction

International law has become a very dynamic legal system, which also means
that there are many questions and differences of opinion. One area, which rather
consistently remains controversial, is the law of State succession and the distinction
between State succession and State continuity. There has been very little or no in-
depth discussion, however, of these controversies in the Latvian legal discourse.
Therefore, I will first of all sum up the main points of the discussion on State
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succession (valsts pécteciba) and State continuity (valsts nepatrauktiba/turpinasands)
and also introduce some new propositions for this discussion.!

The Latvian legal discourse is characterized by the assumption that Latvia along
with the other two Baltic states continue their international legal personality and
that no particular difficulty arises in this respect. It is true, however, that so far the
available studies in the Latvian language regarding the issue of State continuity have
primarily approached it within the constitutional law or (legal) history discourse.
There is no study available in Latvia concerning the possible complexities of the
Latvian claim to State continuity under international law. Furthermore, a fairly
rich discussion about the so-called Baltic case in the international law literature is
available in English, French and German, but it is not widely known in Latvia.

The second aim of this article is to introduce the main elements prevailing in
theinternational law discourse regarding the Latvian State continuity claim. The
article will also address and provide a response to some of the challenges posed to
the Latvian or Baltic claim to State continuity. At the outset, it should be pointed
out that one of the most comprehensive studies summing up the main criticism of
the underlying concepts of international law which are of particular relevance to the
Baltic claim is the book “Decolonization of International Law” by Matthew Craven.?
For the purposes of this article I shall use this study as a starting point.

State succession and State continuity: how relevant is the distinction

Craven begins his book by a comprehensive presentation, using a historical
narrative related to the consolidation of the law of State succession and the
difficulties that have accompanied that process. Since territory and sovereignty
play a crucial role in any discussion of a State, he rightly observes that it has been
difficult to arrive at an objective set of rules to explain or define the character of
changes that affect States and give raise to claims of succession or continuity.
Territory and sovereignty are the concepts that traditionally generate different
views. They are essential for the exsistence of any State, but at the same time those
States set the rules of international law, including those concerning any changes
affecting them. State succession is placed in the middle of this complex and sensitive
setup, and therefore it is not surprising that it remains one of the most controversial
areas of international law. Craven notes that: “The three conceptions of territory .. -
as property, as competence, and as an attribute of a political community - provide
radically different answers to the question as to how one might approach the nature
and character of State succession”.® He is correct at a certain level. However, upon
a deeper reflection, can one really distinguish between these three conceptions
of territory? It is important to fullycognizethe centrality ofthe territory in the
discussion of State succession and State continuity.

At this stage, it is important to note that Craven offers a comprehensive
overview over how claims linked to territory which sovereignty passed from one
hand to another, were dealt with over a long period of time. One of his important
conclusions is that “one may sense in early 20" century doctrine the pervasive

' See: Ziemele, 1. Room for ‘State Continuity’ in International Law? In: Chinkin, Ch., Beatens, F. (eds.).
Sovereignty, Statehood and State Responsibility. Essays in Honour of James Crawford. Cambridge:
Cambridge University Press, 2015, pp. 273-284.

2 See: Craven, M. The Decolonization of International Law: State Succession and the Law of Treaties.
Oxford: Clarendon Press, 2007.

5 Ibid,, p. 63.
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influence of a late-imperial doctrine”.* It is very clearly evidenced in the Robert
E. Brown’s case, where an arbitral tribunal disallowed the claims presented by
the United States on behalf of Robert E. Brown in respect of losses incurred
as a consequence of the acts of South Africa. According to the tribunal, such
responsibility did not pass to Britain following its annexation of the territory.’

Until the Charter of the United Nations was adopted and the decolonization
process took place, the international law discourse and practice were influenced by
the divide between the European and non-European worlds. Decisions regarding
succession or continuity were overshadowed by the imperial doctrine. In this
context, even if, as Craven rightly points out, one conception of a territory refers
to it as an attribute of a political community, for as long as the conception of the
world order was based on the notion of civilized States and the others, the full
appreciation of this conception was limited. Furthermore, scholarly works of, for
example, D. P. O’Connell and the others have also had a major influence on the State
succession discourse in that they have attempted to promote legal certainty in times
of all kinds of change. This approach tends to stay away from the third conception of
a territory.

Craven notes that O’Connell has criticised “the predominance of Hegelian
conceptions of the State, which, from the time of Bluntschli onwards, had placed
the issue of identity at the forefront.” In O’Connell’s view, there should be a
presumption of continuity of legal obligations, which should not be jeopardised by
a prior view on personality or status of the territory concerned. Craven suggests that
O’Connell was most likely influenced by the Soviet renunciation of the Tsarist debt
following the Bolshevik revolution.” That may well be so, nevertheless, as practice
shows, other States, including the judicial practices, did not accept this position. The
Tsarist debt to France was eventually settled in 1997.%

With the decolonization process and the drafting of the two Vienna Conventions
on State Succession, the clash between the continuity of legal obligations
approach, on the one hand, and the identity approach, on the other hand, came
to the forefront” Craven argues that there was a fundamental difference of
positions between O’Connell and Bedjaoui.’’ In fact, O’Connell’s view echoed
the approach that was adopted in the Brown case with the effect of a continuous
distinction between European and non-European States. At the same time, in
Craven’s view, the Bedjaoui approach was not without problems. This is how he
puts it: “It is Bedjaoui, rather than O’Connell, who takes the job of universalizing
international law seriously. Bedjaoui is the one who insists that international law
is definitely set against colonial ambition or imperial control. It is he who seeks
to legitimize decolonization as a process in and of itself, and quite independently
of its consequences. Bedjaoui’s denunciation of O’Connell ultimately comes in a
startlingly traditional form - questions concerning the status, rights, or obligations

See: Craven, M. The Decolonization of International Law ..., p-51.

See the discussion in: Craven, M. The Decolonization of International Law ..., p. 47 et seq.

Ibid., p. 75.

See discussion in: Craven, M. The Decolonization of International Law ..., pp. 76-77.

See: Ziemele, I. State Continuity and Nationality: The Baltic States and Russia. Leiden: Martinus
Nijhoft, 2005, p. 88.

Vienna Convention on State Succession in Respect of Treaties, 23 August 1978; Vienna Convention
on Succession of States in Respect of State Property, Archives and Debts of 18 April 1983.

See discussion in: Craven, M. The Decolonization of International Law ..., p. 80 et seq.
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of the newly emancipated populations are simply questions of sovereignty, or
consent .”.!!

Craven’s reading of Bedjaoui is eloquent. In practical terms, however, there was
a clear confrontation between the interests of the colonizers and the colonized.
Difficult questions regarding property andnationality of the colonizers had to
be addressed, on the one hand, while on the other hand the colonized wanted to
finally benefit from their internationally recognized right to self-determination.
To put it differently, if the British did not want to assume responsibility for actions
in tort following their annexation of South Africa, it is difficult to see why South
Africa should assume responsibility for rights and obligations that were intimately
related to the fact of annexation and the legal regime installed as a result of this
annexation. It is hard to accept the argument regarding individual rights, which
became aprominent part of the decolonization process, but was not put in practice
at the time when colonization was spreading. What were the arguments to insist
that it should become a part of decolonization? Craven accepts that the argument
regarding individual rights became deeply ideological, although he also qualified
Bedjaoui’s position as authoritarian.'?

I may not agree with this characterization of Bedjaoui’s position, but I do
agree with Craven, when he says that there were “deeper points of contestation”
between these rival positions, which were “associated with differing conceptions
of statehood, sovereignty, and territory [..]”"* As indeed I already pointed out,
the conception of a territory as an attribute of political community was of a key
importance in the exercise of the right to self-determination by colonized peoples.
My reading of the Vienna Conventions on State Succession is that this conception
of territory and the principle of free consent are accepted, while they equally do not
depart from the interests of ensuring legal certainty and continuity of international
engagements. In fact, the Conventions do not offer radicallly new solutions to the
issues arising in the context of State succession, even if the preambles note the
transformation of the international community. That observation has not been
sufficient to allow for new solutions.

One can agree that neither O’Connell’s nor Bedjaoui’s approacheswere new in
international law. It is also clear that it was impossible to reconcile these approaches
and therefore it is rather admirable that the two Vienna Conventions achieved a
certain compromise, which served its purpose in the 1990s with the transformations
in Central and Eastern Europe.

To sum up, the law of State succession embeds several controversies. These
have to do with the way the State-centered international legal order emerged, the
different understanding of a State and of sovereignty, as well as different visions
for the future of the international legal order. This area of law is exposed to a lot
of political pressure. However, I have argued elsewhere that, since the creation of
the United Nations and a greater density of international rules pertaining to the
protection of States and the maintenance of international peace and security, there
are more objective factors for the identification of new States and the defintion of the

' Craven, M. The Decolonization of International Law ..., p. 87.
12 Tbid., pp. 89-90.
13 Ibid., p. 90.
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changes affecting them. It is in this context that I have argued the relevance of the
distinction between State succession and State continuity.™*

Conceptualizing State continuity

Professor James Crawford has argued that international law embodies a
fundamental distinction between State continuity and State succession: that is to
say, between the cases where the ‘same’ State can be said to continue to exist despite
sometimes drastic changes in its government, its territory or its people, and cases
where one State has replaced another with respect to a certain territory and people.
The law of State succession is predicted on this distincton.'®

I had proposed a working definition of State continuity:

State continuity describes the continuity or identity of States as legal persons
in international law, subject to relevant claims and recognition of those claims
determined, in principle, in accordance with the applicable international law rules
or procedures when statehood is at issue.'®

Despite the criticism of centrality of a legal person throughout the development
of the law of State succession and the missed opportunity to bring in the individual
rights approach in international law, I maintain that States as legal persons and an
important form of organization of society have not lost in their importance at the
domestic and international levels. The criticism is exagarrated or misplaced.

It is important, therefore, to decipher the meaning of the ‘same’ State for the
purposes of a useful distinction between State continuity and State succession
because, if the idea of the ‘same’ State is just a tool for political ends, then
O’Connel’s criticism of the doctrine and the distinction is perfectly justified.

It is true that the notion of a legal person in international law cannot contain
characteristics capable of showing a difference between States as such legal persons.
It is not a function of legal personality.” According to Crawford, the notion of
the ‘same’ State refers back to the criteria of statehood assessed within the system
of law.”® T have tried to explain this difference of the opinions concerning the
importance of the distinction between State succession and State continuity, as well
as the possibility to have a meaningful definition of State continuity by reference to
the so-called private law and public law approaches to changes affecting States.

According to the first approach, it is important that there is a legal entity
upholding, inheriting or succeeding the existing obligations, even if it is a different
or new subject, since it is legal certainty that matters and the notion of a legal person
as such does not reflect any particular characteristics of that legal person. In other
words, such an approach completely excludes the issues that are, for example,
relevant in the right to self-determination discourse. According to the public law
approach, in my view, the very existence of the ‘same’ subject, referring to, inter alia,
the self-identification of the historical community is of a primary importance, and
the continuity or discontinuity of rights and obligations normally follow therefrom.

See: Ziemele, I. State Continuity and Nationality ...; Ziemele, I. Extinction of States. In: Wolfrum, R.
(ed.). The Max Planck Ecyclopedia of Public International Law, Vol. IX. Oxford University Press,
2012, p. 558; Ziemele, I. Room for ‘State Continuity’ ..., pp. 280-283.

5 See: Crawford, ]. The Creation of States in International Law, 2nd ed. Oxford: Clarendon Press, 2006,

pp. 667-668.

Ziemele, I. State Continuity and Nationality ..., p. 118.

7 Tbid., p. 98.

8 Crawford, ]. The Creation of States ..., p. 671.



44 Juridiska zinatne / Law, No. 9, 2016

As Crawford said, “The rights are better referred to the entity than the entity to
the rights”.! Certainly, where no change has taken place, no difficulties as to legal
certainty should arise, since it is presumed that the same State will continue the
same international obligations or, at least, as in the case of the Baltic states, this will
be a presumption on the basis of which to develop new legal obligations.*

I submit that throughout the periods of dissolution of States and emergence
of new States, the questions of self-identification have been very important, even
if international law has chosen to disregard it and considersthemas amatter of
a primarily internal character. I already referred to O’Connell’s criticism of the
“predominance of Hegelian conceptions of the State, which, [..] had placed the
issue of identity at the forefront”*' My view of international law is contrary. It had
primarily stayed away from the issues of identity of States.They were made more
relevant through the decolonization process, followed by the changes in Central and
Eastern Europe, which yet again emphasized the importance of self-determination.
Craven also arrives at a similar conclusion with respect to the questions regarding
change and continuity in the context of Central and Eastern European events, when
he observes the following:

“So for those who were busy advocating the necessity of legal continuity in the
turbulent changes that had enveloped Europe, there was also sense that O’Connell’s
prescription really demanded too much. Change was also required, but it came in
the form not of a law of succession as such, but in an apparently prior deliberation as
to status ..”.?

State practice shows the importance of self-identification and self-awareness
of the community for the purposes of avoiding weak or failed States. Any change
affecting States, apart from outright aggression, has to do exactly with the
challenges that communities face concerning their identity and values. The stronger
the identity, the more stable is the State. Therefore, if international law plays its role
as a tool for maintenance of international peace and order, it has to reconcile the
principle of legal certainty, which any legal system has to uphold, with the principle
of self-determination and self-awareness, since the States represent real human
societies. There is no question that such reconciliation requires further development
of the international legal system, for example, concerning its approach to domestic
matters. In fact, through different actions, such as the developments in international
criminal law, we see that the process is already taking place.

These developments in international law demonstrate the growing constitutional
quality of the international legal order. I have also suggested that one should look at
the issue of the distinction between State succession and State continuity through
the so-called constitutionalist pluralist vision, which allows one to take into account
the processes within a particular community.? If that is so, the distinction indeed is
of a fundamental importance, as Crawford suggested several decades ago.

9" Crawford, ]. The Creation of States ..., p. 670.
20 Ziemele, I. State Continuity and Nationality ..., pp. 77-82; Ziemele, 1. Room for ‘State Continuity’ ...,
pp- 275-276.
See: Craven, M. The Decolonization of International Law ..., p. 75.
2 Tbid., p. 258.
2 Ziemele, I. Room for ‘State Continuity’ ..., p. 279 et seq.
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Continuity of the Republic of Latvia in international law

I have carried out a comprehensive study of all the relevant questions sur-
rounding the claim to State continuity of Latvia and the other two Baltic states from
the perspective of international law and in relation to the issue of the international
legal status of the Russian Federation. It is published in the book titled “State
Continuity and Nationality: The Baltic States and Russia”.** I will offer here a
summary of the most important points for the purpose of a more complete legal
analysis in the Latvian debate today:

1) The internal process of self-identification is a starting point. The identity of a
State is normally a decision at a constitutional level, which then takes a form of
a constitutional pronouncement. In Latvia, there were several key constitutional
pronouncements of this kind. Among those, one should mention the 4 May
1990 Independence Declaration, the 21 August 1991 Constitutional Law on the
Republic of Latvia as a State and the restoration of the 1922 Satversme n full
force. They all confirmed that the majority of the Latvian population considers
that, following the restoration of the independence of the Republic of Latvia, the
same State that was created in 1918 has been preserved.

2) Tt is important that this constitutional position is coherent and that it is
transmitted to the level of international law, where it is considered as a claim
of the State regarding its status as the same State which, while affected by the
unlawful use of force on the part of the Soviet Union, had not changed in
essence.

3) Since international law to a large part is a process of claims and recognition,
Latvia’s claim for a certain legal status was subjected to this process. It should be
recalled, that the claim and recognition process is also considered as a weakness
of international law, because there is allegedly too much space for political abuse.
That may very well be the case, but it is also true that the more the claim is
based on existing rules of international law, the more likely it is that there will
be less space for political maneuvers. The Latvian claim to State continuity was
based on the rule that already in 1940 the use of force and the threat of useing
force were outlawed in international law. Therefore, the Latvian claim was more
cogent, even though Latvia had not fully existed for 50 years. It is a very long
time for any legal system to uphold the validity of what in some ways is a virtual
proposition.

4) One should not think that Latvia’s claim to State continuity was recognized
without any doubt and hesitation. There were different nuances in State practice.
It is also clear that the Russian Federation has never admitted to having violated
international law and does not consider Latvia and the other Baltic states as
continuing their legal personalities.

5) In a situation, where a few States dispute the continuity of Latvia, it is very
important that in relevant matters Latvia remains consistent with its claim
to continuity. These relevant matters relate to evidence of the identity of the
State. There are two sides to the identity, i.e., constitutional and international
identity of the State. The constitutional identity is characterized by citizenry and

2 Ziemele, I. State Continuity and Nationality ...
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constitutional values,” while the international identity is characterized by at
least some part of the same territory, as well as the identity of international legal
obligations.

6) Practice shows the multifaceted importance of Latvia’s position as to its State
continuity. Based on that, Latvia could claim back its property abroad, including
the gold reserves in foreign banks. It avoided responsibility for Soviet acts and
actions, and maintainedthe claim for compensation for losses suffered during the
Soviet occupation.?

Conclusions

When Latvia formulated its continuity claim, it was a part of the process
of constitutional self-identification and self-awareness. The doctrine of State
continuity is one of the foundational Latvian constitutional law doctrines, and
the Constitutional Court of Latvia has interpreted Article 2 of the Satversme in
accordance with this doctrine.” Furthermore, Latvia submitted its claim to State
continuity under international law at an advantageous time, because of the density
of relevant international regulation and owing to a better understanding of the
importance of internal processes within the societies, which was influenced by the
further development of the right to self-determination and human rights law. All in
all, the Baltic claims have benefitted from the evolution of enhanced understanding
of the substance and role of various international law concepts. If this were not the
case, the claims to State continuity after fifty years of the unlawful Soviet presence
in the territories of the Baltic states might have been subjected to a rather uncertain
outcome despite the constitutional law positions in Latvia and the other Baltic
states.

The example of the Baltic state continuity shows the importance of both
international law and constitutional law in determining the status of the entity
seeking to validate its statehood. It is important that the two legal systems exist in
harmonious inter-action as concerns the notion of the State.
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levads

Divdesmita gadsimta 80. gados Baltijas jautajums bija dazadu starptautisko
organizaciju un forumu darba kartiba. Par to notika diskusijas Eiropas Drosibas
un sadarbibas organizacijas (turpmak - EDSO) apspriedés Madridé, Stokholma,
Otava, Budapesta un Ving, ka ari Eiropas Padomes Parlamentaraja asambleja. Pla-
$u rezonansi apskatama probléma ieguva Kopenhagenas tribunala, kas Padomju
Savienibai izvirzija apstdzibas par Baltijas valstu okupaciju un represijam pret to
iedzivotajiem. ASV visus 80. gadus konsekventi turpinaja istenot neatzi$anas poli-
tiku. Tas véstnieks ANO naca klaja ar pazinojumu, ka, apspriezot dekolonizacijas
jautajumu, noteikti jaruna ari par okupétajam Baltijas valstim. Uzlabojoties ASV un
PSRS attiecibam, ASV Baltijas jautajuma risinasana neizvirzija konkrétas un strik-
tas prasibas, bet istenoja loti uzmanigu politiku. Tas bija tipiski prezidenta Dzor-
dza Busa (vecaka) (George Bush) administracijai. Ar1 Lielbritanijas premjerministre
Margarita TeCere (Margaret Thatcher) istenoja lidzigu politiku. Vina vairak domaja
par demokratisko reformu likteni Padomju Savieniba, nevis Latvijas, Lietuvas un
Igaunijas suverenitates atjaunosanu. Citas ietekmigas Rietumvalstis - Franciju un
Vaciju - satrauca baltieSu neatkaribas kustibas, jo bija bazas, ka tas var vajinat Mi-
haila Gorbacova (Mihail Gorbachev) pozicijas. PSRS Augstaka Padome atzina Bal-
tijas valstu neatkaribu 1991. gada 6. septembri, un tai driz vien sekoja daudzas citas
Rietumvalstis.

Pétot Baltijas jautajuma problematiku starptautiskajas attiecibas laika posma
no 1940. lidz 1990. gadam, jaatzimé, ka tiesi 80. gadi bija batisku parmainu laiks.
Tas noteica dzilie krizes procesi, kas bija vérojami Padomju Savienibas ekonomis-
kaja un socialpolitiskaja attistiba, ka arl Rietumvalstu starptautisko poziciju no-
stiprinasanas. Jauna iezime bija Baltijas jautajuma klatbutne dazadu starptautisko
organizaciju darba kartiba. Pieméram, 1980. gada novembri EDSO apspriedes kon-
ferencé Madridé ar ASV tieSu atbalstu Baltijas jautajums nonaca pasaules sabiedris-
kas domas uzmanibas centra. Pamats tam bija ASV Kongresa pienemta rezolacija
Nr. 200, kura noteica, ka prezidentam DZeimsam Karteram (James Carter) ir jadod
rikojums par Baltijas valstu jautajuma izvirziSanu Madrides konferences darba kar-
tiba. Jatot $adu ASV pieeju, aktivizéjas ari Pasaules Brivo latvie$u apvieniba (turp-
mak - PBLA), kas konferences delegatiem sagatavoja plasu zinojumu Report on the
Implementation of the Helsinki Act of August 1, 1975 in Soviet occupied Latvia. Do-
kuments tika iesniegts 35 Madrides apspriedes dalibvalstim, taja kritizéta padomju
okupacijas rezima politika Latvija. Tika pievérsta uzmaniba cilvéktiesibu parkapu-
miem, baznicas diskriminacijai, Latvijas parkrievo$anai un kolonizacijai. Konferen-
ces atklasanas diena macitajs Maris Kirsons, stavédams uz zemé izklata Padomju
Savienibas karoga, lava savam asinim tecét uz ta, simboliski atgadinot Latvijas un
paréjo Baltijas valstu tragisko likteni. M. Kirsona protesta akcija notika laukuma
pie Madrides sanaksmes atklasanas vietas — Palacio de Congressos — un piesaistija
pasaules preses uzmanibu.! ASV delegacijas vaditaja vietnieks Madrides konferencé
Vorens Zimmermans (Warren Zimmerman) 1980. gada 15. decembr1 pazinoja, ka
ASV neatzist Baltijas valstu prettiesisko inkorporaciju PSRS, kas notikusi ar mili-
tara spéka palidzibu. Vin$ ari uzsvera, ka sada riciba neatbilst Helsinku konferences
Nobeiguma akta burtam un garam.

U Spilners, I. Més uzvaréjam! Pasaules Brivo Latvie$u Apvieniba Eiropas Drosibas un Sadarbibas
Konferencé un dazi citi laikmetigi notikumi 1972-1986. Riga: Elpa, 1998, ISBN 9984-543-28-5,
181.-182. Ipp.
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Péc Madrides konferences Baltijas jautajums izskanéja lidzigas konferencés Stok-
holma, Otava, Budapesta un Viné. Ar ASV atbalstu PBLA parstavjiem Olgertam
Pavlovskim un Gunaram Meierovicam Budapestas konferencé 1985. gada oktobri
izdevas tikties ar 14 valstu delegacijam un izskaidrot tam Baltijas jautajuma buti-
bu. Nozimigs sasniegums péc §is tiksanas bija VFR delegata Ekerda Eikhofa (Ekerd
Eickhoff) pazinojums, ka Vacija ir lidzatbildiga par Baltijas valstu neatkaribas zau-
désanu. Pozitivu reakciju radija tik$anas ar Italijas, Lielbritanijas, Spanijas, Irijas,
Belgijas, Niderlandes un citu valstu delegacijam.?

Eiropas Padomes Parlamentara asambleja 1987. gada 28. janvari pienéma rezoli-
ciju Nr. 872 “Par Baltijas tautu stavokli”. Dokumentu sagatavoja asamblejas paspar-
né izveidota komiteja sakariem ar Eiropas Padomé neparstavétajam valstim. Gal-
venais zinotajs asambleja bija Niderlandes parstavis Zerars van der Bergs (Gerard
Bergh van der). Vin$ atziméja, ka 1940. gada notikusi triju Baltijas valstu inkorpora-
cija PSRS bija acimredzams $o tautu pa$noteiksanas tiesibu parkapums, tapéc Eiro-
pas Padome nekad nav atzinusi $o soli par likumigu. Z. van der Bergs ipasi uzsvéra
ASV, Lielbritanijas, Kanadas un citu Rietumvalstu realizéto neatzi$anas politiku ka
atbalstu Baltijas tautam.’

Eiropas Parlamenta deputats Oto fon Habsburgs (Otto Habsburg von) 1982. gada
naca klaja ar ierosinajumu apspriest Baltijas jautajumu ANO Dekolonizacijas komi-
teja. Ta rezultata Eiropas Parlaments 1983. gada 13. janvari noklausijas Politiskas
komitejas zinojumu par situaciju Igaunija, Latvija un Lietuva un pienéma specialu
rezoltciju. Dokuments sastavéja no astoniem konstatéjosiem un pieciem rekomen-
déjosiem paragrafiem. Tajos bija uzsveérts, ka Helsinku konferences Nobeiguma akta
8. pants nosaka visu tautu tiesibas uz pasnoteiks$anos, tiesibas pasam brivi izlemt
savu likteni. Tas attiecas ari uz Baltijas valstim. Rezolucija bija nosodits neatkari-
go Baltijas valstu okupacijas fakts, ko PSRS istenoja Otra pasaules kara sakuma
1940. gada vasara. Eiropas Parlaments ari ierosinaja Eiropas Kopienas valstu arlietu
ministriem iesniegt Baltijas jautajumu izskatiSanai ANO specialaja dekolonizacijas
apakskomisija.* Tomér arlietu ministru sanaksmé tika nolemts, ka tas nebus lietde-
rigi, jo péc konsultacijam bija skaidrs, ka ANO valstu vairakums neatbalsta Baltijas
jautajuma apsprieSanu.

1985. gada 25.-26. julija Baltijas jautdjums starptautisku skanéjumu ieguva
Kopenhagenas tribunala, ko noorganizéja baltiesu trimdas organizacijas, piesaistot
sabiedriba pazistamus politikus, juristus, zinatniekus un augstskolu macibspékus.
Tribunals izvirzija Padomju Savienibai apstidzibu par Baltijas valstu okupaciju un
represijam pret to iedzivotajiem. Kopenhagenas tribunals bija organizéts tiesiski ko-
rekti, paredzot apsidzéto un liecinieku noklausisanas procedaru. Tribunals aicinaja
Padomju Savienibu sniegt paskaidrojumus par tai izvirzitajam apstdzibam, bet ta
nenositija savus parstavjus uz tribunala sédém. Par tribunala priekssédétaju iesa-
kuma piekrita but ANO generalsekretara referents Afrikas un Afganistanas jauta-
jumos Félikss Ermakors (Felix Ermacora), kas pédéja bridi atteicas, jo tika nosutits
uz Dienvidafriku kartot aktualus jautajumus. Tadéjadi par tribunala vaditaju kluva
Insbrukas Universitates profesors Teodors Feiters (Theodor Veiter), bet par ties-
nesiem - Eiropas Padomes Cilvéktiesibu komitejas priek§sédétajs Dzeimss Fosets

2 Bliazma, V., Celle, O., Jundzis, T., Lébers, D., Levits, E., Zile, L. Latvijas valsts atjaunosana 1986-1993.
Riga: LU zurnala “Latvijas Vésture” fonds, 1998, ISBN 9984-643-00-X, 425. Ipp.
Dokumenti par Latvijas valsts starptautisko atzi$anu, neatkaribas atjaunosanu un diplomatiskajiem
sakariem 1918-1998. Riga: Nordik, 1999, ISBN 9984-510-64-6, 160.-161. Ipp.
Turpat, 161. lpp.
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(James Fawcett), bijusais Zviedrijas premjera vietnieks Pérs Almarks (Per Ahlmark)
un Francijas parlamenta deputats Zans Mari Dajé (Jean-Marie Daillet). Par liecinie-
kiem bija uzaicinati 17 cilvéki. Tribunals beidzas ar ipasa manifesta pienemsanu,
kura bija nosodits Baltijas valstu okupacijas fakts, ka arl atziméts, ka padomju rezi-
ma politika ir novedusi pie baltiesu tautu identitates apdraudéjuma un to koloniza-
cijas.” Kopenhagenas tribunals sasniedza savu mérki, jo Baltijas jautajums noskanéja
pasaules presé, tam Ipasu uzmanibu pievérsa Skandinavijas valstu sabiedriba.

ASYV aktivitates Baltijas jautajuma 80. gados pieauga prezidenta Ronalda Vilsona
Reigana (Ronald Wilson Reagan) administracijas darbibas laika. 1982. gada 14. juni-
ja tika pienemts lémums, ka turpmak ASV katru gadu §i diena tiks atziméta ka Bal-
tijas brivibas diena. R. Reigana administracija centas aktualizét Baltijas jautajumu
arl starptautiskas organizacijas. 1983. gada 27. junija ASV véstnieks ANO naca klaja
ar pazinojumu, ka, apspriezot dekolonizacijas jautajumu, noteikti jaruna ari par
okupétajam Baltijas valstim. Vin$§ atziméja, ka padomju rezims Baltijas valstis rupji
parkapj cilvéktiesibas, ka tas viss ir klaja pretruna ar ANO Statatiem un Helsinku
konferences dokumentos apstiprinatajiem principiem.®

Mihaila Gorbacova naksana pie varas Padomju Savieniba saistijas ar mégina-
jumiem veikt demokratiskas reformas valsti, kas sastapa Rietumvalstu atbalstu.
M. Gorbadova perestroika un glasnostj sekméja attiecibu uzlabo$anos starp PSRS
un Rietumvalstim, kas dazreiz pretrunigi ietekméja pieeju Baltijas jautdjumam. At-
tiecibu uzlabosanas labad ASV neizdarija véra nemamu spiedienu uz PSRS, nepie-
prasija tas talitéju aizie$anu no Baltijas valstim un Igaunijas, Latvijas un Lietuvas
neatkaribas atjaunosanu. ASV Baltijas jautdjuma risinasana 80. gadu vida un otraja
pusé piekopa lénas evolucijas celu. Bet M. Gorbacova politika lava baltieSiem atklati
paust savu neapmierinatibu ar padomju rezZimu, un tadéjadi probléma ieguva starp-
tautisku skanéjumu. Tas labi paradijas ASV un PSRS sabiedribas parstavju tik§anas
laika t. s. Catokvas dialoga ietvaros 1986. gada septembri Jirmala. Pirms dosanas
uz Jurmalu Valsts departaments parliecinaja PBLA vadibu, ka tas nekadi neietekmés
neatziSanas politiku, bet tiesi pretéji — dos iespéju plasai sabiedribai atgadinat par
Baltijas valstu okupaciju, rusifikaciju un cilvéktiesibu parkapumiem. Visi ASV de-
legacijas locekli pirms do$anas uz Jarmalas konferenci tika informéti par sarezgito
Latvijas vésturi.

ASV delegacija konferencé Jurmala ieradas 200 cilvéku sastava véstnieka un
prezidenta speciala padomnieka Dzeka Metloka (Jack Matlock) vadiba. Taja bija
ieklauti arT astoni ASV latvie$u trimdas organizaciju parstavji. Jurmalas konferenci
ASV uzskatija par glasnostj politikas parbaudijumu, bet PSRS gribéja izspélét Balti-
jas karti — amerikani brauc uz Latviju, tatad atzist to PSRS robezas. Padomju pusei
lielu parsteigumu konferences atklasana radija Dz. Metloka runa, kuras sakums bija
latvie$u valoda, bet turpinajums krievu valoda. Dz. Metloks pazinoja, ka ASV jo-
projam neatzist un neakcepté Latvijas okupaciju un ieklausanu Padomju Savieniba.
ASV delegacijas vaditajs uzsvera, ka latvie$iem, igauniem un lietuvieSiem jadod tie-
sibas pasiem noteikt, ka vini vélas dzivot turpmak — PSRS sastava vai ka neatkarigas
valstis.®

Spilners, I. Més uzvaréjam! ..., 225. Ipp.
Latvia and the USA: From Captive Nations to Strategic Partner. Ed. by Daunis Auers. Riga: Academic
Press of the University of Latvia, 2008, ISBN 978-9984-45-017-9, p. 43.
Bliizma, V. u. c. Latvijas valsts ..., 436. Ipp.
Bleiere, D., Butulis, 1., Feldmanis, L, Stranga, A., Zunda, A. Latvijas vésture. 20. gadsimts. 2. papildinatais
izd. Riga: Jumava, 2005, ISBN 9984-05-979-0, 389. Ipp.
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1987. gada Baltijas padomju republikas sakas t. s. “kalendara nemieri”, kad sa-
biedriba saka publiski atzimét tragiskos notikumus 1939. gada 23. augusta (Moloto-
va-Ribentropa pakta parakstisana) un 1941. gada 14. junija (PSRS istenota Baltijas
valstu iedzivotaju masveida deportacija). Padomju rezims ar spéku centas nepielaut
$adas akcijas. ASV valdiba bija informéta par PSRS varas iestazu asu reakciju pret
Baltijas republiku iedzivotajiem. Amerikas Latviesu apvienibas (turpmak — ALA)
vaditajs Aristids Lambergs $aja sakara nosutija véstuli ASV prezidentam ar lagumu
ietekmét Maskavas politiku baltiesiem labvéliga virziena. ALA ari nosauca konkré-
tas prasibas, kas butu jaizpilda, risinot Baltijas jautajumu. Latviesu trimdas vaditaji
aicinaja ASV sekmét PSRS okupacijas karaspéka talitéju izvaksanu no Baltijas val-
stim, izbeigt rusifikacijas politiku, atbrivot politiski ieslodzitos, partraukt latviesu
jaunie$u iesauk$anu Padomju armija. Bet $adas idejas nerada atbalstu ASV prezi-
denta DZordza Busa (vecaka) administracija. Vins uzskatija, ka svarigak ir sekmeét
reformas PSRS, stiprinat M. Gorbacova pozicijas, ta parbaves politiku. Dz. Buss rea-
liz&ja loti uzmanigu politiku, uzskatot, ka nedrikst sasteigt notikumus, ka Baltijas
jautajums nevar bat par $kérsli atbrunosanas probléemas un Rietumu-Austrumu sa-
darbibas risinajumam. Tas labi paradijas abu valstu lideru tiks$anas laika 1989. gada
2.-3. decembri Malta. Parrunajot Baltijas jautajumu, DZ. Bu$s nepieprasija M. Gor-
bacovam talitéju Baltijas valstu neatkaribas atjaunosanu. ASV prezidents vienigi
uzsvéra, ka PSRS nedrikst Baltijas valstis lietot spéku un vardarbigi apturét tautas
kustibu. Maltas tiksanas laika M. Gorbacovs publiski neatzina Baltijas valstu tiesi-
bas uz neatkaribu.’

1990. gada pavasari, Baltijas valstis pienemoties spéka neatkaribas tendencém,
pakapeniski mainijas ari ASV pozicija. 23. marta Senats pienéma rezoltciju, kura
apsveica brivas parlamenta vélésanas Lietuva. Rezolticija bija izvirzita prasiba PSRS
valdibai sakt sarunas ar Lietuvu, lai atrisinatu jautajumu par lietuviesu tautas tiesi-
bam uz neatkaribu.'® M. Gorbacova vizites laika ASV 1990. gada maija tika noslégts
abu valstu tirdzniecibas ligums, kura ratifikacija bija atkariga no Padomju Savie-
nibas politikas pret Baltijas republikam. ASV pazinoja, ka ligums nestasies spéka,
ja PSRS neatcels Lietuvas blokadi. 1991. gada sakuma situacija Baltijas republikas
saasinajas. Notika PSRS specialas nozimes karaspéka vienibu uzbrukums cilvékiem
pie Vilnas televizijas torna. 13. janvari bija civiliedzivotiju upuri ari Riga. Sada situ-
acija 22. janvari ASV Kongress pienéma diezgan asu rezoliciju, kura nosodija PSRS
represijas Latvija un Lietuva. Atbildot uz to, PSRS valdiba apsolijja, ka turpmak Bal-
tijas republikas visas problémas tiks risinatas bez militara spéka pielieto$anas. Re-
dzot ASV atbalsto$o poziciju Baltijas jautajuma, ari citas Rietumvalstis saka aktivak
atbalstit Igaunijas, Latvijas un Lietuvas neatkaribas centienus. 12. februari Islande
atzina Lietuvas valsti. 19. marta Danija parakstija protokolu par sadarbibu ar Latvi-
ju. Janija Baltijas valstu parstaviji ka viesi piedalijas EDSO konferencé Berliné.!!

Aplakojot Baltijas jautajuma starptautisku risindjumu 80. gados, jaatzime, ka zi-
nama loma taja bija ari Lielbritanijai. M. Tecere, kas apskatamaja laika bija valdibas
vaditaja, pamatos atbalstija ASV prezidenta R. Reigana pieeju Baltijas jautajumam.
Anglija uzsvéra neatzi$anas politiku attieciba uz padomju rezZimiem Baltijas republi-
kas, aicinaja PSRS valdibu atlaut baltieSiem brivi paust savas domas par neatkaribas

°  Bush, Dzh., Skoukroft, B. Mir stal drugim. Moskva: Mezhdunarodnye otnoshenija, 2004, ISBN 978-5-
317-03634-8, s. 159-160.

10 ASV Senata 1990. gada 23. marta rezolicija. LNA LVA, 2197. f., 1-v. apr., 104. 1,, 309.-312. Ip.

W Jundzis, T. Latvijas valsts atjauno$anas parlamentarais ce]§ 1989-1993. Riga: LZA Baltijas stratégisko
pétijumu centrs, 2010, ISBN 978-9934-8114-0-1, 47.-54. Ipp.
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atjaunos$anu. Lielbritanijas valdibas poziciju labi raksturoja 1980. gada septembri tas
Arlietu ministrijas izstradatais dokuments “Baltijas valstis: 40 gadi zem padomju
varas kontroles”. Dokumenta bija objektivi atspogulota Baltijas valstu inkorporaci-
jas vésture, detalizéti izgaismotas padomju rezima represijas pret Igaunijas, Latvijas
un Lietuvas iedzivotajiem, ka arl izvértéta nacionalistu un disidentu kustibas loma
cina pret padomju rezimu. Anglijas valdiba konceptuali iestajas par evolucionaru,
nevis revolucionaru Baltijas valstu neatkaribas atjaunosanu.'?

M. Teceres valdibas nostaja Baltijas jautajuma labi paradijas ari Arlietu ministri-
jas Austrumeiropas un Padomju Savienibas departamenta vaditaja Simona J. Buta
(Simon J. Butt) véstulé kapteinim Erikam Valkeram (Erick Walker). Uz Valkera jau-
tajumu, kada paslaik ir Anglijas pozicija Baltijas jautajuma, S. J. Buts atbildéja, ka
valdiba jau vairak neka 40 gadus nav atzinusi par likumigu Igaunijas, Latvijas un
Lietuvas okupaciju, bet kopa ar citam Rietumvalstim atzinusi tikai de facto inkorpo-
racijas faktu."

Atmodas perioda 80. gadu otraja pusé Apvienota Karaliste un tas valdibas vadi-
taja M. Tecere neizcélas ar ipasi aktivu poziciju Baltijas jautajuma. Pamatos M. Tece-
ri vairak uztrauca reformas un stabilitates nodrosinasana Padomju Savieniba, nevis
Igaunijas, Latvijas un Lietuvas neatkaribas atraka atjaunosana. 1989. gada augusta
britu valdibas, masu mediju un sabiedribas uzmanibu piesaistija Baltijas cela akcija.
Tadi ietekmigi laikraksti ka The Times un Financial Times, analiz&jot notieko$o ak-
ciju, neizvirzija ideju par Baltijas valstu suverenitati. Tika uzsvérta nepiecieSamiba
nodrosinat stabilitati PSRS un visu risinat sarunu cela, bez jebkada spiediena. Sa-
vukart The Guardian atzina, ka Lietuva (Baltijas valstis) ir Padomju Savienibas sa-
stavdala."* Kopuma M. Teceres vaditas Lielbritanijas politiku 80. gados pret Baltijas
jautajumu var raksturot ka uzmanigu un piesardzigu. Ta nesteidzas notikumiem pa
prieksu, bet ienéma nogaidosu poziciju. Trauksmainajas 1990. gada pavasara dienas,
kad Baltijas valstis bija deklaréjusas celu uz neatkaribas atjaunosanu, M. Tecere te-
lefona saruna ar M. Gorbacovu nevis aicinaja vinu atrak labot vésturisko netaisnibu
un atzit $o valstu patstavibu, bet izteicas tikai par spéka nelieto$anu pret civiliedzi-
votajiem. M. Tecere uzskatija, ka spiediens uz Maskavu var but kontrproduktivs.

Lielbritanijas pieeja butiski mainijas péc 1991. gada augusta puca Maskava un
PSRS sabrukuma. To apliecina Apvienotas Karalistes Arlietu ministrijas Pétniecibas
un analizes departamenta septembri sagatavotais apjomigais dokuments “Lielbrita-
nija un Baltijas valstis”, kura apkopota bijusas valdibas vaditajas M. Teceres un ari
eso$a premjera DZona MeidZzora (John Major) pieeja Baltijas valstim. Dokumenta
ievaddala uzsveérts, ka Lielbritanija vienmeér ar dzilam simpatijam izturéjusies pret
Baltijas tautu cinu par neatkaribas atjaunosanu, ta nekad nav atzinusi PSRS reali-
z&to brutalo Baltijas valstu aneksiju. Premjers Dz. Meidzors, 1991. gada septembri
viesodamies Maskava, oficiali pazinoja, ka Lielbritanija ir atzinusi visu triju Baltijas
valstu neatkaribu un aicina starptautisko sabiedribu sekot tas pieméram. Dz. Mei-
dzors ari uzsvéra, ka vin$ atbalsta Baltijas valstu atru uznemsanu ANO un citas
starptautiskas organizacijas. Arlietu ministrs Duglass Hérds (Duglas Hurd), uzsta-
damies Eiropas Kopienas valstu arlietu ministru sanaksmé Briselé, savukart aicinaja

12 Apvienotas Karalistes Arlietu ministrijas dokuments “Baltijas valstis: 40. gadi zem padomju varas
kontroles, 1980. gada septembris” The National Archive (TNA), Foreign Office (FO), 973/111.

13 Austrumeiropas un Padomju Savienibas departamenta vaditaja S. J. Butta véstule kapteinim Erikam
Valkeram, 1980. gada 7. maijs. TNA, FCO 28/473.

" Tauréns, ]. Latvijas neatkaribas atjauno$ana 1988.-1991. gada: arpolitikas problémas. No: Latvijas
Veésturnieku komisijas raksti. 25. s&j. Okupacijas rezimi Baltijas valstis 1940-1990. Riga: Latvijas
véstures institata apgads, 2009, ISBN 978-9984-824-15-4, 419. Ipp.
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bez jebkadas kavésanas pienemt kopigu rezoliciju par Baltijas valstu atziSanu un
diplomatisko attiecibu nodibinaganu. Vin$ ari ierosinaja Eiropas Kopienai sniegt
Baltijas valstim politisku un ekonomisku atbalstu cela uz to valstiskuma atraku
nostiprinasanu. Dokumenta bija uzsverts, ka, pateicoties Apvienotas Karalistes un
Francijas atbalstam, 12. septembri ANO Drosibas padome vienbalsigi rekomendéja
uznemt Igauniju, Latviju un Lietuvu par pilntiesigam ANO loceklém." Péc arlietu
ministra D. Hérda domam, padreizéja posma pats svarigakais ir efektiva ekonomis-
ka, finansiala un politiska palidziba Baltijas valstim, lai tas atrak varétu veikt nepie-
cieS$amas reformas un parvarét 50 gadu ilgas aneksijas sekas.

Izveértéjot Francijas pieeju Baltijas jautajumam 80. gados, var konstatét, ka Fran-
cijas prezidents Fransua Miterans (Francois Mitterrand), tapat ka vina prieksgajéji,
realizéja loti uzmanigu politiku. F. Miterans apsveica M. Gorbacova reformu kursu
un izteica ceribu, ka tadéjadi PSRS var klat par demokratisku valsti, kura tiks ieve-
rotas cilvéktiesibas un pamatbrivibas. Lai nesaragtinatu M. Gorbacovu un neradi-
tu tam papildu problémas, Francijas vaditaji 80. gadu otraja pusé oficiali neizteicas
par Baltijas jautajumu. Sakoties plasai tautas kustibai Baltijas republikas, Francijas
valdiba atziméja, ka ta vairak ir PSRS iek$politiska probléma, nevis starptautiskas
sabiedribas jautajums. Citada bija Francijas preses pozicija, pieméram, laikraksta Le
Monde paradijas rakstu sérija, kura tika uzsvérts Baltijas valstu prettiesiskas oku-
pacijas, aneksijas un inkorporacijas jautajums PSRS sastava 1940. gada. Atmoda
Baltijas valstis, atklata padomju rezima kritika radija zinamu parsteigumu un pat
bailes Francijas valdiba. Parsteigumu tapéc, ka tas notika valsti, kura pirms daziem
gadiem bija stabila un kuru respektéja visa pasaulé. Bailes tapéc, ka padomju rezima
novajinasanas un sabrukums varéja radit nestabilitati visa Eiropa un pat pasaulé.
Francijas prezidents F. Miterans véléjas, lai visas parmainas notiktu gludi, bez lie-
liem satricindgjumiem. Vins$ 80. gadu beigas isti nesaprata, kurp virzas Baltijas val-
stu nacionalas kustibas, kadi ir to galameérki. F. Miteranu uztrauca baltie$u tautas
kustibu liela degsme un nepatika, ko ta izraisija Maskava. Francijas lideris loti labi
atceréjas, ka savulaik padomju rezims izrikojas ar tautas kustibu Ungarija un Ce-
hoslovakija, kadas represijas piedzivoja $o valstu iedzivotaji.'®

Nemot véra situacijas attistibu Igaunija, Latvija un Lietuva, F. Miterans
1990. gada 24. maija pazinoja, ka Francija nekad nav atzinusi Baltijas valstu anek-
siju, ka ta nav nodevusi PSRS $o valstu zeltu, kas savulaik tika noguldits Banque de
France. Vins$ ari uzsvéra, ka Francija ir pret spéka pielietosanu Baltija. Vienlaikus
F. Miterans atziméja, ka visas tris Baltijas valstis vél ir integrétas PSRS un to centieni
péc neatkaribas rada nopietnas problémas M. Gorbac¢ovam. Vins$ atzina, ka Francija
s$ada situacija nevélas pieliet papildu e]lu ugunij. Francijas istenota specifiska Baltijas
politika paradijas ar1 EDSO konferences laika Parizé, kad ta atbalstija PSRS iebildu-
mus pret Igaunijas, Latvijas un Lietuvas parstavju uzaicinasanu. Nepemot veéra cil-
véku upurus un vardarbibu, ko padomju rezims 1991. gada janvari pielava Vilpa un
Riga, F. Miterans tomér nekonkretizéja Francijas pieeju Baltijas jautajumam un ne-
aicinaja paréjas Rietumvalstis talit atzit Igaunijas, Latvijas un Lietuvas neatkaribu."”

Apvienotas Karalistes Arlietu ministrijas Pétniecibas un analizes departamenta sagatavotais
dokuments “Lielbritanija un Baltijas valstis”, 1991. gada septembris. TNA, FCO, 972/236.
Champonnois, S. French policy towards the Baltic states, 1939-1991: from abandonment to reunion.
In: The Baltic Question during the Cold War. Ed. by John Hiden, Vahur Made and David Smith.
London and New York: Routledge, 2008, ISBN 10: 0-415-37100-7(hbk), pp. 96-97.

Champonnois, S. French policy towards ..., p. 98.
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Péc 1991. gada augusta puca izgasanas Maskava F. Miterans krasi mainija pieeju
Baltijas valstu problémai. Francijas valdiba saprata, ka Baltijas jautajums nav tikai
PSRS ieks$politiska probléma, ka tas ir Otra pasaules kara sekas, kas joprojam nav at-
risinatas. F. Miterans $oreiz nostajas Baltijas valstu atrakas neatkaribas atjaunosanas
atbalstitaja pozicijas. Francija nenéma véra M. Gorbacova iebildumus, ka tas ir pret-
runa ar PSRS Konstituciju. Arlietu ministrs Rolans Dima (Rolan Dumas) pazinoja,
ka tuvakaja laika notiks augsta limena Francijas politiku vizite Baltijas valstis un ka
vina valsts nekavéjoties ar Igauniju, Latviju un Lietuvu atjaunos diplomatiskas at-
tiecibas, kuras tika partrauktas 1940. gada. Parizes Nacionala valodu un civilizaciju
institiita pétniece Suzanna Samponua (Suzanne Champonnois) uzskata, ka Francija
visus auksta kara politikas gadus, vadoties no savam interesém, centas uzturét labas
attiecibas ar PSRS un Baltijas valstu jautajumu izlikas aizmirsusi. Baltijas valstu ne-
atkaribas atjaunosana 1990.-1991. gada nebija Francijas valdibas darbibas rezultats,
ta vairak bija vérotaja neka aktiva §i procesa dalibniece.'

Aplakojot Vacijas Federativas Republikas istenoto Baltijas politiku 80. gadu
beigas — 1990.-1991. gada, var konstatét, ka ta kopuma bija pasivs spélétajs, jo bija
aiznemta ar abu Vaciju apvieno$anas probléemam. Kanclers Helmits Kols (Helmut
Kohl) Baltijas valstu jautajumu neuzskatija par aktualu Vacijas arpolitika. Péc vina
domam, augstaka prioritate bija Vacijas apvieno$ana, un tam savukart bija nepiecie-
$amas labas attiecibas ar Maskavu. Viennozimigi var apgalvot, ka Vacija $aja laika
ievéroja t. s. realpolitikas principus. Bonna saglabaja uzticibu neatzi$anas politikai,
bet tas vairak izpaudas juridisku kategoriju limeni, nevis praktiskaja politika. Jau-
nas vésmas VFR pieeja paradijas péc 1991. gada augusta, kad Baltijas valstis jau bija
oficiali aizgajusas no PSRS. Vacija kopa ar citam Rietumvalstim spéra konkrétus
solus, lai atjaunotu diplomatiskas attiecibas ar trijam Baltijas valstim. Tas pavéra ie-
spéjas vacbaltiesiem atjaunot saites ar savu vésturisko tévzemi."

Batiska loma Baltijas valstu neatkaribas atjaunos$ana 80. gadu beigas un 1990.—
1991. gada bija tiesi procesiem Padomju Savieniba. Jaatzist, ka PSRS lideris M. Gor-
bacovs izradija zinamu interesi par nacionalo atmodu Igaunija, Latvija un Lietuva,
tomér vin$ lidz pasam padomju impérijas sabrukumam uzskatija, ka Baltijas val-
stim jabat Padomju Savienibas sastava. 1987. gada M. Gorbacovs kompartijas vadi-
bas apspriedé pauda bazas par nacionalisma aktivizésanos Baltijas padomju repub-
likas un Rietumvalstu centieniem to atbalstit. M. Gorbacovs nevéléjas pienemt, ka
Jaltas—Potsdamas sistémas noardi$ana nav iespéjama bez Baltijas valstu neatkaribas
atjaunos$anas. Vin$ Rietumvalstu lideriem centas iegalvot, ka Baltijas jautajums ir ti-
kai pasas PSRS iek$éja probléma. Vado$o Rietumvalstu lideri - R. Reigans, Dz. Buss
(vecakais), M. Tecere, F. Miterans, H. Kols - baidoties, ka Padomju Savienibas atrs
sabrukums var izraisit globalu nestabilitati un kodoliero¢u izplatibu, atbalstija
M. Gorbacovu un neforséja Baltijas jautajuma atru atrisinasanu. PSRS to izmantoja
savas interesés. Lidz pat Maltas samitam 1989. gada ASV sarunas ar PSRS neizvirzi-
ja Baltijas valstu probléemu.?

Pozitiva loma Baltijas jautajuma risinajuma bija pirmajam demokratiskajam
parlamenta vélésanam Padomju Savieniba, kas notika 1989. gada. Jaunievéléta PSRS

8 Champonnois, S. French policy towards ..., p. 9.

9" Readman, K. S. West Germany and the Baltic question during the cold War. In: The Baltic Question
during the Cold War. Ed. by John Hiden, Vahur Made and David Smith. London and New York:
Routledge, 2008, ISBN 10: 0-415-37100-7(hbk), pp. 124-125.

2 Khudoley, K. Soviet foreign policy during the Cold War: The Baltic factor. In: The Baltic Question
during the Cold War ..., p. 67.
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Augstaka Padome izveidoja komisiju, kas izvértéja Molotova-Ribentropa paktu un
ta slepeno protokolu. Péc ilgam un sarezgitam debatém Augstaka Padome akceptéja
komisijas slédzienu un nosodija $o PSRS un nacistiskas Vacijas ligumu, noveértéjot
to ka prettiesisku un spéka neeso$u. Viens no demokratisko spéku lideriem PSRS
Augstakaja Padomé, Aleksandrs Jakovlevs, atzina, ka $ads léemums kluva par nozi-
migu notikumu Baltijas valstu cela uz neatkaribu. 1990. gada pavasari Baltijas re-
publikas notika parlamenta vélésanas, kuras uzvaréja demokratiskie spéki, kuri uz-
saka neatkaribas atjauno$anu. Baltijas valstis $aja situacija sev atrada loti nozimigu
sabiedroto — Borisu Jelcinu (Boris El’cin), kur$ bija Krievijas Federacijas Augstakas
Padomes priekssédetajs. 1990.-1991. gada starp B. Jelcina vadito Krieviju un Baltijas
valstim izveidojas cie$as attiecibas. Krievija atzina PSRS akciju nelikumibu Baltijas
valstis 1940. gada un pat to okupacijas faktu. PSRS konservativie spéki savukart no-
sodija sadu Jelcina politiku. 1991. gada vasara Sie spéki Maskava noorganizéja pucu
un atstima M. Gorbacovu no varas. Puca uzvaras gadijuma lielas briesmas draudé-
ja ari B. Jelcinam un ta realizétajai politikai. Demokratiskie spéki tomér uzvaréja,
un talit péc puca sagraves 1991. gada 24. augusta Krievijas Federacijas prezidents
B. Jelcins izdeva dekrétu par diplomatisko attiecibu nodibinasanu ar visam trijam
Baltijas valstim un to neatkaribas atzisanu. PSRS Augstaka Padome Baltijas valstis
atzina 1991. gada 6. septembri. Sadam Krievijas un PSRS solim driz vien sekoja dau-
dzas Rietumvalstis, pienemot lémumu par Igaunijas, Latvijas un Lietuvas suvereni-
tati. Lidz ar to 50 gadus péc Baltijas valstu okupacijas beidzot tika pielikts punkts
Baltijas problémai.?!

Kopsavilkums

Baltijas jautajums 20. gadsimta 80. gados tika apspriests dazadas starptautiskas
organizacijas un forumos, taja skaita EDSO apspriedés, Eiropas Padomes Parla-
mentaraja asambleja un arl Eiropas Parlamenta. Atsevisku Rietumvalstu presé
1985. gada vasara zinamu rezonansi radija t. s. Kopenhagenas tribunals, kas Padom-
ju Savienibas ricibu Baltijas valstls 1940. gada jinija novértéja ka okupaciju. Jauni
akcenti ASV Baltijas politika paradijas prezidenta Ronalda Reigana prezidentiras
laika. ASV oficiali izvirzija ideju par Baltijas jautajuma apspriesanu ANO instituci-
jas. Tomér 80. gadu otraja pusé, neskatoties uz krizes procesiem Padomju Savieniba
un tas zinamu novajinasanos, ASV necentas forsét Baltijas jautajuma atrisinajumu.
ASV izvéléjas dialoga un kompromisa politiku, tadéjadi censoties nesabojat attieci-
bas ar Padomju Savienibu un panakt saprasanos ar to globalu problému risinasana,
pieméram, bruno$anas limitéSanas jautajuma. Spilgts piemérs te bija prezidenta
Dz. Busa (vecaka) politika. Ari Lielbritanijas premjerministre M. Tecere istenoja li-
dzigu pieeju. Viennozimigi M. Tecerei daudz svarigaks bija dialogs un stabilitate at-
tiecibas ar Padomju Savienibu, nevis Baltijas valstu neatkaribas atraka atjaunosana.
Francija un Vacija diezgan ilgu laiku balstjjas uz t. s. realpolitiku un piekrita PSRS
lidera M. Gorbacova apgalvojumam, ka baltieSu neatkaribas prasibas ir Padomju Sa-
vienibas iek$politiska probléma. Francijas prezidents F. Miterans un Vacijas kanclers
H. Kols, vadoties no savu valstu nacionalajam interesém, vairak domaja par atbalstu
M. Gorbacovam un ta uzsaktajam reformam, nevis par Baltijas valstu neatkaribas
atjauno$anu. Radikals pavérsiens Baltijas jautajuma ieziméjas 1991. gada augusta un
septembri, kad péc puca izgasanas Maskava PSRS Augstaka Padome atzina Baltijas

2 Khudoley, K. Soviet foreign policy ..., pp. 68-70.



Antonijs Zunda. Baltijas jautajums 20. gadsimta 80. gadu starptautiskajas attiecibas 57

valstu neatkaribu. Tam driz vien sekoja arl daudzas Rietumvalstis. Lidz ar to starp-
tautiskajas attiecibas 90. gadu sakuma beidza pastaveét Baltijas valstu jautajums.
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The article is dedicated to issues of the genesis and continuity of judicial power in the Republic
of Latvia. On 18 November 1918, the State of Latvia was proclaimed as a democratic republic.
Pursuant to the theory of separation of state power, the judicial power became one of the
powers of the independent Latvian State. The author of this publication proposes the thesis
that in examining the problems of the continuity of a democratic and judicial state the aspect of
the continuity of the judicial power should not be ignored. Without analysing the aspect of the
continuity of the judicial power, the assessment of the implementation of the state continuity
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Introduction

Customary law as a measure against unacceptable or dangerous actions taken
by some persons against other persons existed in societies already before they were
organised as states (family, kin, community and other associations). Laws and other
regulatory enactments adopted by societies that are organised as states perform the
same function and therefore may not turn into their opposite - injustice, i.e., serve
for reaching unlawful aims.' Strangely enough, until now the history of mankind

! Kelsen, H. Reine Rechtslehre. Studienausgabe der 1. Auflage 1934. Herausgegeben von Matthias
Jestaedt. Tiibingen: Mohr Siebeck, 2008, ISBN 978-3-16-149703-2, S. 128.
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has often been a proof to the contrary. However, this should not cause surprise. For
example, Immanuel Kant (1724-1804), with good reason, considered man to be only
a reasonable animal (verniinftiges Thier/Tier).> Human being, as a creation endowed
with reason, strives for certain security. Security as a value in human relationships is
inconceivable in the absence of a certain order. “The key to happiness” was found, as
it were, in legislation, that would restrict individuals™ arbitrariness in the common
interests of all in the name of liberty. And yet, some nuances of human nature are
admirable. People happen to intentionally breach the laws that they themselves have
adopted. Regretfully, the beastly selfish origins of man always lure him into making
exceptions with regard to himself, when it brings advantage.” The human nature,
essentially, has not changed in society that is organised as a state either.

Professor Hans Kelsen (1881-1973) writes that “[s]tate is legal order”.* For the
purpose of ensuring order certain obligations and rights have been established for
the state. The author holds that Georg Wilhelm Friedrich Hegel (1770-1831) has
attempted to form the most comprehensive understanding of the phenomenon
of the state. Hegel saw in the state “[..] the reality of the moral”,” “[..] the reality of
a concrete freedom”,® “[..] an absolute power on Earth”’” “[..] the path of God in
the world”,® etc. Hegel held that the state, as the true God, was “[..] reasonable in
itself”.? The state, exercising governance as a reasonable being, acquires an apparent
personality. Therefore in legal science the state is defined as a legal person.

The state represents common interests, not the separate interests of a person.
Historically, however, those in power have often placed their personal interests
above legality, welfare of the people or even have dared to personify themselves
as the state. The phrase attributed to the “Sun” King Louis XIV (1638-1715) “The
State, it is [ (L'état, c'est moi)'® has become world famous. Legally, “The State, it is [”
unequivocally points to the implementation of the principle of indivisibility of the
state power in the state governance. The principle of indivisibility of the state power
symbolizes not only the monarchies of the Enlightenment age, but any despotic
regime, irrespectively of the times. It is different in a democratic state, which is
organised on legal foundations. The governance of such a state is organised on the
basis of the principle of separation of powers with the aim of realising common
interests, instead of the selfish interests of one person or a group of persons.

2 Volker, G. Immanuel Kant. Vernunft und Leben. Stuttgart: Philipp Reclam jun., 2002, ISBN 3-15-

018235-2, S. 307-309.

Kant, I. Idee zu einer allgemeinen Geschichte in weltbiirgerlicher Absicht. In: Kant’s gesammelte

Schriften. Herausgegeben von der Kéniglich Preulischen Akademie der Wissenschaften. Band VIIIL.

Erste Abtheilung: Werke. Achter Band. Kant's Werke. Band VIII. Abhandlungen nach 1781. Berlin,

Leipzig: Walter de Gruyter & Co, 1923, S. 23.

* “Der Staat ist eine Rechtsordnung”. In: Kelsen, H. Reine Rechtslehre ..., S. 127.

5> “[..] die Wirklichkeit der sittlichen Idee”. In: Hegel, G. W. Fr. Grundlinien der Philosophie des Rechts
oder Naturrecht und Staatswissenschaft im Grundrisse. Mit einem Vorwort von Eduard Gans. Vierte
Auflage der Jubildumsausgabe. Stuttgart-Bad Cannstatt, Friedrich Frommann Verlag (Giinther
Holzboog), 1964, [Bd. 7], § 257.

¢ “[..] die Wirklichkeit der konkreten Freiheit”. In: Hegel, G. W. Fr. Grundlinien der Philosophie des
Rechts ..., § 260.

7 “[..] absolute Macht auf Erden”. In: Hegel, G. W. Fr. Grundlinien der Philosophie des Rechts ..., § 331.

8 “[..] der Gang Gottes in der Welt” In: Hegel, G. W. Fr. Grundlinien der Philosophie des Rechts ...,
§ 258.

 “[..] an und fir sich Verniinftige” In: Hegel, G. W. Fr. Grundlinien der Philosophie des Rechts ...,
§ 258.

10" Schultz, U. Versailles. Die Sonne Frankreichs. Miinchen: Verlag C. H. Beck, 2002, ISBN 3 406 48726 2,
S.93.
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Since the 18 century, the theory of the separation of state power has been built
upon the foundations of the theory of separation of power developed by Charles-
Louis de Montesquieu (1689-1755). It is well known that Montesquieu differentiates
between three powers of the state:

1) legislative power;

2) executive power;

3) judicial power.!!

Thus, the judicial power is one among those who realize the state power. When
examining the issues of continuity of a democratic state, which is founded upon the
rule of law, the aspect of the continuity of judicial power therefore may not be left
outside the scope of research. Otherwise, the analysis of the state continuity without
examination of the issue of the judicial power would be incomplete.

The article is dedicated to the analysis of the genesis and continuity of the
judicial power in the Republic of Latvia. The author advances a thesis on the
implementation of the continuity of judicial power in the Latvia State despite the
occupation that lasted for 50 years.

1. Aspects in the constitution of the judicial power of the Latvian
state

On 5 December 1919, the People’s Council adopted “Law on Retaining the
Former Laws of Russia Valid in Latvia”. Article 1 of the Law provided:

“All former laws of Russia, which existed within the borders of Latvia until
24 October 1917, temporarily shall be regarded as valid after 18 November 1918,
insofar these are not to be replaced by new laws and are not contradictory to
the order of the State of Latvia and the Platform of the People’s Council ”**

Thus, the Republic of Latvia had recognised itself as the successor in law of the
former Russia, establishing a number of exceptions:
1) former laws of Russia were not repealed or replaced by laws of the Latvian
State;
2) former laws of Russia were not contradictory to the interests of the Latvian
state; i.e., a democratic state order and the Political Platform of the People’s
Council;'> 14

See, for example: Kleinheyer, G., Schroder, J. Deutsche und Europdische Juristen aus neun
Jahrhunderten. Eine biographische Einfithrung in die Geschichte der Rechtswissenschaft. 5., neu
bearbeitete und erweiterte Auflage. Heidelberg: C. E. Miiller Verlag, 2008, ISBN 978-3-8252-0578-2,
S. 306-307.

Likums par agrako Krievijas likumu spéka atstasanu Latvija [Law on Retaining the Former Laws
of Russia Valid in Latvia] (05.12.1919). Likumu un valdibas rikojumu krajums, 31 December 1919.
Notebook 13, doc. No. 154.

13 Latvijas Tautas Padomes politiska platforma (17.11.1918). LNA LVVA [Latvian National History
Archives]. 1307. f. [fund], 1. apr. [description], 327.1. [case], pp. 27-29 or Pagaidu Valdibas Vestnesis,
14 December 1918. No. 1.

Lazdins, ]. Tiesu varas pécteciba ka viens no valsts kontinuitates pamatiem [Continuity of the Judicial
Power as One of the Foundations for the State Continuity]. In: The 5" International Scientific
Conference of the University of Latvia Dedicated to the 95" Anniversary of the Faculty of Law of
the University of Latvia. Jurisprudence and Culture: Past Lessons and Future Challenges. Riga 10-11
November, 2014. Riga: University of Latvia Press, 2014, ISBN 978-9984-45-892-2, p. 635.
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3) the Soviet law cannot be considered as the source of law of the Republic of
Latvia. On 24-25 October 1917, according to the old style calendar, Lenin'®
and other Bolsheviks came into power in the Republic of Russia'®. That is why
“Law on Retaining the Former Laws of Russia Valid in Latvia” provided in an
imperative form that those former laws of Russia, which had been adopted
prior to 24 October according to the old style, temporarily remained in force.

In former Russia, on 20 November 1864 Court By-laws that complied

with modern requirements were adopted” ([Ustav] Uchrezhdenija sudebnyh
ustanovlenij'®). The aim of Court By-laws was to separate the administrative, police
and the judicial powers."” Not only equality before law, but also reinforcing respect
for law became an inseparable part of the reform.?’ In the future, the judicial power
had to be the guarding of legality.”’ However, it would be too early to speak about
an independent judicial power in accordance with the requirements of the theory
of separation of powers.” The state governance continued to be based upon the
principle of monarchy. In Latgale, Court By-laws entered into force simultaneously
with other provinces of Russia. Court By-laws were applied to the Baltic Provinces
as of 9 July 1889.%° Thus, Court By-laws had entered into force in all lands inhabited

20

21

22

23

Vladimir Ilyich Ulyanov (Viadimir Il'ich Ul’janov), alias Lenin (Lenin), 1870-1924. The founder and
chairman of the Russian Social Democratic (bolshevik) party. The first head of the government of the
Russian Soviet Federative Socialist Republic.

On 1 September 1917, the Empire of Russia was proclaimed a republic.

In Latvian also called “Tiesu ustavs” (Rules on Courts).

Uchrezhdenija sudebnyh" ustanovlenij [On Establishment of Court By-laws]. In: Polnyj svod"

zakonov" Rossijskoj Imperii [Complete Collection of Laws of the Russian Empire]. Vse 16 tomov" so

vsemi otnosjashhimisja k" nim" Prodolzhenijami i s" dopolnitel nymi uzakonenijami po 1 Nojabrja

1910 goda. V" 2-h" knigah". Pod" redakciej A. A. Dobrovol'skago, Ober"-Prokurora Sudebnago

Departamenta Pravitel'stvujushhago Senata. Sostavil' A. L. Saatchian". Kniga [Book] 2. Tomy

[Vol.] IX-XVI. S.-Peterburg": Izdanie Juridicheskago Knizhnago Magazina I. 1. Zubkova pod"

firmoju “Zakonovedenie”. Kommissioner" gosudarstvennoj tipografii, 1911, t. [Vol.] XV1, ch. [part] 1,

Pp. 3869-3967.

Golovachev, A. Desjat' let" reform" [Ten years of reforms], 1861-1871. Izdanie “Vestnika Evropy”

Sanktpeterburg": V" tipografii E. S. Sushhinskago, 1872, pp. 304-305.

Dzhanshiev, G. Osnovy sudebnoj reformy (k" 25-ti letiju novago suda) [Fundamentals of judicial

reform (to the 25" anniversary of the new court)]. Istoriko-juridicheskie jetjudy [Historical and legal

etudes]. Moskva: Tipografii M. P. Shhepkina, 1891, p. 3.

Lazdins, J. Krievijas impérijas 1864. gada Tiesu reforma un tas nozime Baltijas gubernas un vélak

Latvija [The Court Reform of the Russian Empire in 1864 and its Significance in the Baltic Provinces

and Later in Latvia]. In: Tiesibu efektivas piemérosanas problematika. Latvijas Universitates

72. zinatniskas konferences rakstu krajums. [B.v.]: LU Akadémiskais apgads, 2014, ISBN 978-9984-

45-855-7, pp. 59-60.

Lazdins, . Die Justizreform vom Jahr 1889 und ihre Bedeutung fiir die Baltischen Provinzen Russ-

lands und (spéter) Lettland. In: Schdfer, Frank L., Schubert, W. (Hrsg./eds.). Justiz und Justizverfassung.

Siebter Rechtshistorikertag im Ostseeraum, 3-5 Mai 2012 Schleswig-Holstein. Frankfurt am Main:
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See:

1. O primenenii k" gubernijam" Lifljandskoj, Jestljandskoj i Kurljandskoj Sudebnyh" ustavov"
20 nojabrja 1864 goda i o preobrazovanii mestnyh" kret'janskih" uchrezhdenij [On Application of
Court By-laws of 20 November 1864 to Livland, Estland and Courland Provinces and on Reforming
Local Peasant Institutions]. In: Polnoe sobranie zakonov" Rossijskoj imperii [Complete Collection
of Laws of the Russian Empire] (1881-1913), t. [Vol.] IX, No. 6187. Available: http://www.nlr.ru/e-
res/law_r/search.php?regim=4¢page=411&part=1540 [last viewed 20.02.2016].

2.1. O preobrazovanii sudebnoj chasti v" Pribaltijskih" gubernijah” i II. O preobrazovanii
krest'janskih" prisutsvennyh" mest" Pribaltijskih" gubernij [I. On Changing/Transforming the
System of Courts in the Baltic Provinces and II. On Changing/ Transforming Peasant Institutions]
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by Latvians. As opposed to Latgale, juries were not introduced in the Baltic
Provinces.

On 6 December 1918, the People’s Council adopted “Provisional Regulations
on the Courts of Latvia and the Procedure of Litigation”.* Professor Vladimirs
Bukovskis (1867-1937) has called the Provisional Regulations, due to their
importance, “the basic law on Latvian judicial institutions”.?* The author, upholding
V. Bukovskis’ opinion, will also hereinafter refer to “Provisional Regulations on the
Courts of Latvia and the Procedure of Litigation” as “Basic Law on Courts”.

“Basic Law on Courts” established the foundations of the system of courts of
Latvia as a sovereign state. In accordance with Basic Law on Courts amendments
and/or additions were introduced to Court By-laws.?® During the debates about
Basic Law on Courts the People’s Council focused, in particular, upon the issue
of language.”” Only 18 days after proclamation of the state. The People’s Council
adopted a historic decision in connection with the judicial power in the Republic of
Latvia. Article 10 of Basic Law on Courts provided:

“The language of business transactions at courts and court institutions shall be
the official language - the Latvian language”.

Outside cities, the parish courts continued their work,?® “but not as a court
of classes, their competence shall include all citizens living in the parish”.* Prior
to that, the parish courts, in fact, there were typical courts of the peasant class.
Hearing of criminal cases was excluded from the competence of parish courts.
It was taken over by the magistrate’s courts. The supreme county courts as the
appellate instance of parish courts were liquidated. Magistrate’s courts were defined
as the instance for judicial review / appellate instance for the rulings by the parish
courts. The magistrate, in hearing cases in appellate procedure, in turn, had to
invite two presidents of the parish courts from its court precinct as lay judges.*
Even though this marked a trend of restricting the jurisdiction of parish courts as
“historical monument” of class society, until Latvia’s occupation (1940) they were
not abolished. Functioning of parish courts was discontinued in Latvia after de facto
restoration of independence on 1 January 2007.%!

Criminal cases as well as civil cases, which were not subject / did not fell into
the jurisdiction of parish courts and county courts, were reviewed by the magistrate

(1881-1913). In: Polnoe sobranie zakonov" Rossijskoj imperii [Complete Collection of Laws
of the Russian Empire], t. [Vol.] IX, No. 6188. Available: http://www.nlr.ru/e-res/law_r/search.
php?regim=4&page=411&part=1540 [last viewed 20.02.2016].
Pagaidu nolikums par Latvijas tiesam un tiesasanas kartibu [Provisional Regulations on the Courts
of Latvia and the Procedure of Litigation] (06.12.1918). Latwijas Pagaidu Waldibas Likumu un
Rihkojumu Krahjums, 15 July 1919. Doc. No. 1.
Bukovskis, V. Administrativas tiesas reforma [Reform of the Administrative Court]. Tieslietu
Ministrijas Vestnesis, 1925. No. 7-9, p. 833.
Lazdins, ]. Tiesu varas pécteciba ..., p. 635.
Latwijas Tautas Padome [stenogrammas] [The People’s Council of Latvia [transcripts]]. Riga:
Satwersmes Sapulces izdevums, 1920, part 1, pp. 59, 61-63.
Tiesu pamatlikums [Basic Law on Courts], Art. 3.
Latwijas Tautas Padome ..., p. 59.
Tiesu pamatlikums [Basic Law on Courts], Art. 4.
See: Barintiesu likums [Law on Orphans’ Courts] (22.06.2006). Parejas noteikumi [Transitional
provisions], Art. 1. Available: http://likumi.lv/doc.php?id=139369 [last viewed 04.01.2016].
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(two variants of spelling in Latvian: miera tiesnesis® | miertiesnesis®). The county
courts were defined as the appellate instance for judgements by magistrate’s courts
as the court of first instance.*

The county courts (two variants of spelling in Latvian: apgabala tiesas
apgabaltiesas®®), in contrast to the period of former Russia, functioned not only
as the court of first instance, but also in the appellate procedure (so-called mixed
jurisdiction). The cases that did not fall within the jurisdiction of magistrate’s
court were adjudicated in the first instance,” and complaints about the rulings by
magistrate were reviewed in appellate procedure.®

The Court Chamber kept its previous jurisdiction - defined in Court By-laws.
It was the court of second instance or the appellate court for rulings by the county
courts.”

The Senate was established as the supreme court in Latvia. “The Latvian Senate
in Riga shall be the cassation instance in all cases, it shall adjudicate cases in a
collegiate composition and shall be divided into civil, criminal and administrative
departments with chairmen elected in joint sitting”.*® The Senate symbolised the
judicial power of Latvia as a sovereign state. Before the Republic of Latvia was
proclaimed, throughout the territory of Latvia the court cassation and supervisory
instance was former Ruling Senate of Russia in St. Petersburg / Petrograd, but with
coming into force of Basic Law on Courts, the Latvian Senate in Riga assumed
these functions. Drafting authoritative rulings became the task of the Senate as the
supreme court.*!

Latvia was proclaimed as a democratic republic.** In accordance with the
principle of a democratic state, Basic Law on Courts provided for the involvement
of the people in the administration of justice. Article 5 of Basic Law on Courts
provided that “[c]riminal cases, which pursuant to the law are subject to the jury, the
County Court shall adjudicate with the presence of sworn lay judges from among
the members of self-governance of the respective court precinct.” This provision of
the law was not met. The requirement to select jurors from among the civil servants
of the self-government and not from among the totality of all citizens was not
acceptable.*?

35/

See orthography of Basic Law on Courts.
See orthography of “Tiesu iekarta [The Structure of Courts]. Tieslietu ministrijas kodifikacijas
nodalas 1936. gada izdevums. Riga”
Tiesu pamatlikums [Basic Law on Courts], Art. 5.
See orthography of Basic Law on Court.
See orthography of The Structure of Courts.
Basic Law on Court provided that parish courts had jurisdiction over civil cases with the value up
to 300 roubles (Art. 3). The magistrates, in their turn, reviewed cases that did not fall within the
jurisdiction of parish courts and did not exceed the value of 1500 roubles (Art. 4-5).
Tiesu pamatlikums [Basic Law on Courts], Art. 5.
¥ 1Ibid., Art. 6.
10 Ibid., Art. 7.
See: Loebers. Tiesu iekartas likumu 259.' pants [Article 259" of the Law on the Structure of Courts].
Tieslietu Ministrijas Véstnesis, 1921. No. 1-3, pp. 21-28; Mincs, P. Vél par 259.! pantu [More on Article
259']. Tieslietu Ministrijas Vestnesis, 1921. No. 4-6, pp. 108-112; Disterlo. Latvijas Senata butiba
un raksturs [Administrative Justice, in particular in Scandinavian Countries]. Tieslietu Ministrijas
Veéstnesis, 1921. No. 4-6, pp. 116-120. [etc.].
42 Latvijas pilsoniem [To the Citizens of Latvia!]! (18.11.1918). Pagaidu Valdibas Véstnesis, 14 December
1918. No. 1.
Tiesu darbinieku sapulce [Meeting of Court Employees]. Tieslietu Ministrijas Vestnesis, 1920. No. 2/3,
p. 105.

43



64 Juridiska zinatne / Law, No. 9, 2016

The Constitutional Assembly continued reinforcing the foundations of the
judicial power of a democratic state and unanimously** provided with the law of
11 June 1920 “Law on the Form of Introduction of Court Judgements™

“Court judgements shall be drawn up, pronounced and enforced on behalf of
the sovereign people of Latvia.™*®

Thus, in the inter-war period the actually autonomous legal proceedings of
parish courts, magistrate’s courts and general courts (county court, court chambers
and the Senate) that had exited in former Russia was terminated in Latvia during
the inter-war period. It was replaced by a united court system. Basic Law on Courts
also introduced a tradition that the legislator was the one that finally appointed
judges to their office.*®

“Law on Administrative Courts”, adopted by the Constitutional Assembly
on 4 March 1921, played a significant role in creating the judicial power in
compliance with the requirements of a democratic state governed by the rule of law
(Rechtsstaat).*” Senator Karlis Ducmanis (1881-1943) wrote in this regard:

“[..] the supreme manifestation in a modern state is administrative courts,
the administrative justice, the basic task of which is to guarantee lawfulness
in the state, by which the guarantees of subjective and objective public rights
are already given, thus also the guarantees that citizens and the bodies of state
power themselves will be able to fulfil without interference their duties vis-a-vis
the state, society and fellow citizens.”™®

Pursuant to the law, in Latvia all three instances of administrative courts were
separated from state governance.* In this respect, V. Bukovskis sees significant
similarities between the Latvian administrative courts and the English courts.”® The
idea that the executive, police and judicial powers should be separated was accepted
in Europe already in the 19" century. The judicial reform, referred to above, which
was initiated in former Russia on 20 November 1864, was aimed at it. In the
neighbouring country, which was the closest to the Baltics — Prussia (Germany) -
in 1870s, within the framework of the so-called Bismarck®-Gneist®® reforms,
independent administrative judges were entrusted with the review of legality
in cases where the rights or lawful interests of private persons were infringed
upon.” Actually, genuine justice was only the Higher Administrative Court
(Oberverwaltungsgericht) or the Supreme Administrative Court. In lower instances,

# Latwijas Satwersmes Sapulces stenogrammas [Transcripts of the Constitutional Assembly of Latvia].

L. sesijas [session] 9. séde [meeting], 11 June 1920, notebook 2, p. 113.

Likumu par tiesu spriedumu ievada formu [Law on the Form of Introduction of Court Judgements]
(11.06.1920). Likumu un waldibas rihkojumu krahjums, 31 August 1920. No. 4, doc. No. 186.

Tiesu pamatlikums [Basic Law on Courts], Art. 9.

Likums par administrativam tiesam [Law on Administrative Courts] (04.03.1921). Likumu un
valdibas rikojumu krajums, 3 April 1921. Notebook No. 7, doc. No. 59 or Valdibas Vestnesis, 21 March
1921. No. 64.

Ducmanis, K. Administrativa justice, ipasi Skandinavijas valstis [Administrative Justice, in particular
in Scandinavian Countries]. Tieslietu Ministrijas Veéstnesis, 1939, p. 1129.

Likums par administrativam tiesam, Art. 6.

Bukovskis, V. Administrativas tiesas ..., p. 828. See also: Strautins, P Musu administrativa justicija
[Our Administrative Justice]. Tieslietu Ministrijas Véstnesis, 1939, p. 212.

Otto von Bismarck (1815-1898) — a conservative Prussian statesman / Chancellor (Reichskanzler) of
the German Empire.

Rudolf von Gneist (1816-1895) was a Prussian lawyer and politician.

Kleinheyer, G., Schrioder, J. Deutsche und Européische Juristen ..., S. 165.
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the review of administrative complaints was entrusted to public representatives
that were jointly appointed and elected by county and regional administrations.>*
Senator J. Kalacs analysed the works by professor Rudolf von Gneist (1816-1895) on
the procedure for hearing complaints of administrative nature and concluded:

“[..] the highest instance should be a true administrative court, but the duties of
lower courts can be performed by the administrative institutions themselves, in
particular, if impartial persons are seconded to their composition.”>

With the consolidation of parliamentary democracy, the need for administrative
courts became more pronounced. The review of infringements inflicted upon
the rights or legal interests of private persons caused by governance of the state
implemented by the political power and the adopted administrative acts or actual
actions related to it could not be left only at the discretion of the state or municipal
institutions.>® The requirement to have a neutral arbiter in such cases became self-
evident. Thus, the existence of administrative courts was required by the spirit of
times. “Jurisprudence means being in the know of divine and human matters”,”” the
skill to follow the just one, understanding of the legal and illegal. However,” [a] state
governed by the rule of law is not the state of lawyers”.”® The mission of lawyers in a
state governed by the rule of law is only to help their fellow citizens to establish the
objective truth pursuant to law.

Already in the inter-war Latvia, the review of administrative cases formally was
based upon objective examination.”® The court was allowed, upon its own initiative,
to take the necessary measures for establishing the facts of the case, to collect
respective evidence, to request from any person documents for fair adjudication of
the case, etc.®” In fact, “[iJf the court encounters any deficiencies in the procedure of
adjudication, then it must adapt to [..] the rules of the civil procedure law”.*! Thus, in
the inter-war period the adversarial principle entered the hearing of administrative
cases in Latvia,*? with those restrictions that followed from the obligation of
unbiased investigation. V. Bukovskis’ opinion that the admissibility of adversarial
principle in examining cases of administrative nature was contrary to the interests
of a state governed by the rule of law must be upheld. “This fight, where the strong

5t Korkunov, N. M. Russkoe gosudarstvennoe pravo [The Russian State Law]. Tom" II. Chast' osobennaja

[Vol. II. Special Part]. 6-¢ izd. [edition]. S.-Peterburg: Tip. M. M. Stasjulevicha, 1909, p. 503.

Kalacs, J. Pardomas par administrativo tiesu [Reflections on the Administrative Court]. Tieslietu

Ministrijas Vestnesis, 1937, p. 315.

% Gneist, R. Der Rechtsstaat. Berlin: Verlag von Julius Springer, 1872, S. 166-168. Available: https:/
archive.org/stream/derrechtsstaat00gnei#page/166/mode/2up [last viewed 24.02.2016].

" Gneist, R. Der Rechtsstaat und die Verwaltungsgerichte in Deutschland ..., S. 331-332.

8 “Der Rechtsstaat ist nicht Juristenstaat” See: Gneist, R. Der Rechtsstaat und die Verwaltungsgerichte

in Deutschland. Zweite ungearbeitete und erweiterte Auflage. Berlin: Verlag von Julius Springer, 1879,

S. 330. Available: https://archive.org/stream/derrechtsstaatu00unkngoog#page/n347/mode/2up [last

viewed 26.02.2016].

See: Likums par administrativam tiesam, Art. 37., 38.,40. On the principle of objective investigation in

the modern sense, see in: Administrativais process tiesa. Autoru kolektivs Dr. iur. . Briedes visparéja

zinatniska redakcija [Administrative Procedure in Court. Group of authors, general scientific editor

Dr. jur. J. Briede]. Riga: Latvijas Véstnesis, 2008, pp. 260-261.

Likums par administrativam tiesam, Art. 37-38.

1 Tbid., Art. 74.

2 Bukovskis, V. Administrativas tiesas ..., p. 832; Zilberts, Fr. Pie jautajuma par administrativo sodisanu
un administrativam tiesam [On the Issue of Administrative Sanctions and Administrative Courts].
Tieslietu Ministrijas Vestnesis, 1937, pp. 150-151.
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power of state takes a stand against an ordinary citizen, waits to see, what the
plaintiff is able to prove, is very unequal.”®

The wording included in Law on Administrative Courts that “[a]Jdministrative
courts shall not examine the expedience of a decision or an order”* was criticised
the most. This meant that the administrative judges had the right to review only the
lawfulness (legality) of administrative acts or lawfulness (legality) of negligence /
delay in a case. Pursuant to the letter of the law, not only the Senate, but also the
administrative courts of all instances had thereby turned into cassation courts.
Without delving into the considerations on expediency, the cases, obviously, were
reviewed faster. However, “[..] what is the sense of a speedy trial, if justice is not
achieved; better a slow, but good trial than a fast and bad one.”®

Notwithstanding the deficiencies in the activities of the judicial power identified
in the discussions, democratic judicial power that was compatible with a state
governed by the rule of law was introduced in Latvia in the inter-war period. The
Satversme [Constitution] of the Republic of Latvia (hereinafter - the Satversme),*
adopted on 15 February 1922, became the guarantor of an independent judicial
power; this basic law, with amendments and additions, continues to be in force.”
Thus, in examining the issues related to the continuity of judicial power in Latvia
the constitutional dimension should be seen as being of decisive importance.

2. Constitutional dimension

The fundamental rights of the judicial power are included in Chapter VI
of the Satversme - “Courts”.® When the draft Satversme was discussed at the
Constitutional Assembly, the majority of articles related the judicial power was
adopted without major disputes or even unanimously.

Provisions that “[a]ll citizens shall be equal before law and court”,® “[j]ustice
may be administered only by those bodies that have been granted this right by law
and only in the procedure established by law””® and “[jludges shall be independent
and subject only to law””! were adopted unanimously.”> It was not the case with
regard to setting the term of judges’ mandate. The section included in the draft
Satversme on appointing judges to office for life — “[judges] shall be appointed by the
Saeima, and they shall be irremovable” — was severely criticised by the members of
the parliament representing the leftist parties.

Andréjs Petrevics, on behalf of bakers - social democrats, urged the
Constitutional Assembly to resign from the idea of including the principle of the
irremovability of judges into the Satversme. A. Petrevics, however, allowed that the
judges of county and higher courts could be appointed for life. In difference to this

9 Bukovskis, V. Administrativas tiesas ..., p. 832.

% See: Likums par administrativam tiesam, Art. 4. Part 2. See too: Kalacs, J. Pardomas ..., p. 320.

% Bukovskis, V. Administrativas tiesas ..., p. 831.

% Latvijas Republikas Satversme [The Satversme [Constitution] of the Republic of Latvia] (15.02.1922).
Likumu un valdibas rikojumu krajums, 7 August 1922. Notebook, doc. No. 113.

7 Latvijas Republikas Satversme. Available: http://likumi.lv/doc.php?id=57980 [last viewed 06.01.2016].

% See Article 82-86 of the Satversme.

Article 82 of the Satversme, in the numbering of Satversme of 15 February 1922.

70 The first sentence in Article 86 of the Satversme, in the numbering of Satversme of 15 February 1922.

71 Article 83 of the Satversme, in the numbering of Satversme of 15 February 1922.

72 Latwijas Satwersmes Sapulzes stenogramas [Transcripts of the Constitutional Assembly of Latvia].
20. burtn. [notebook] IV. sesijas [session] 20. séde [meeting] 9 November 1921. Riga: Satversmes
Sapulzes isdewums. Krahjuma pee A. Gulbja, 1921, p. 1875.
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“[..] the people should elect those judges that stand closest to them — magistrates [..],
for example, for a term of 5 to 6 years”.”® Social democrat Karlis Dzelzitis, in his
turn, called for limiting the term of office of all judges to six years. He held that
appointment of judges for life was incompatible with the principle of a democratic
state — “[..] the general principle of democracy is elected courts”’* There was a
certain reasoning behind this. The election of judges into office for life, in fact,
excludes the possibility to get rid of incompetent or otherwise useless justices.”
Continuing the presentation of the views held by leftist parties, K. Dzelzitis
concludes - good judges will nevertheless be re-elected and shall stay in their office
for life.”® Janis Purgals, a representative of the Christian National Union, provided
substantiated counter-arguments to this:

“We need an independent court. That is why we must introduce such procedure
for appointing the judges that would guarantee this independence. [..] We
know very well from Russia’s legislation what the independence of the
elected magistrates was like. In those few cities and counties in Russia, where
magistrates were elected, it could be observed that the magistrates were always
dependent upon that group of voters, which elected them”.””

At the final, third reading of the draft law social democrats Félikss Cieléns
and A. Petrevics repeatedly submitted amendments regarding electing judges into
office for a set term - six years. The proposal was rejected with 49 voting “for”,
45 - “against”, and with 8 “abstaining” (53 votes in total).”® Thus, the appointment
of judges into office for life or for a term defined in law was decided by a majority
vote of four in favour of electing judges to office for life. Luckily, the representatives
of leftist parties remained a minority.” Consequently, strong foundations for the
independence of the judicial power were laid in the Satversme.

Article 85 of the Satversme in the wording of 1922 provided that “On the basis
of a special law, juries shall exist in Latvia.” In the second reading of the draft
Satversme no political power opposed this article or this wording of the article.
Article 85 was adopted unanimously.*’ During the third reading of the article,
the usefulness of juries was no longer discussed. It is surprising that with this
unanimous support for juries, in the end, juries were not established in Latvia.
There were a number of political and practical reasons for that.

In 1925, the draft law on juries was completed. The draft law did not gain the
support of the Saeima. This can be explained by several considerations. Firstly, there
were significant similarities between the draft law and the model of juries in former

7 Latwijas Satwersmes Sapulzes stenogramas [Transcripts of the Constitutional Assembly of Latvia].

20. burtn. [notebook] IV. sesijas [session] 20. séde [meeting] 9 November 1921. Riga: Satversmes
Sapulzes isdewums. Krahjuma pee A. Gulbja, 1921, p. 1875.
7 Tbid., 1921, p. 1876.
75 Ibid., 1921.
76 Latwijas Satwersmes Sapulzes stenogramas [Transcripts of the Constitutional Assembly of Latvia].
4. burtn. [notebook] V. sesija [session] 14. séde [meeting] 15 February 1922, p. 461.
Latwijas Satwersmes Sapulzes stenogrammas ..., 1921, pp. 1876-1877.
Latwijas Satwersmes Sapulzes stenogramas ..., 1922, pp. 462-463.
Latwijas Satwersmes Sapulzes stenogrammas ..., 1921, pp. 1877-1879; Latwijas Satwersmes Sapulzes
stenogrammas ..., 1922, pp. 461-463; Osipova, S. Genezis sudebnoj sistemy v Latvijskoj Respublike
posle osnovanija gosudarstva (1918-1940) [The Genesis of the System of Courts in the Republic of
Latvia Following the Establishment of the State (1918-1940)]. Mirovoj Sud'ja, 2014, No. 1, p. 6.
See: Latwijas Satwersmes Sapulzes stenogrammas ..., 1921, p. 1879.

77
78
79

80



68 Juridiska zinatne / Law, No. 9, 2016

Russia.®! Secondly, there were concerns that “[..] the draft law on juries threatened
to bring into Latvian courts, which had always been outside the influence of parties
or other influences, the spirit of parties and class struggle, and the hatred from the
Saeima and the general public life of the time [..]”.%?

In 1933, the new “Draft Law on Juries with Explanations”, elaborated by the
Ministry of Justice, was published in the journal “Jurists”.® In elaborating the draft
law, the model of Schiffengerichte (courts of lay assessors) of Swiss cantons was
used.®* ® The sentencing or the acquittal of a person would have to be reviewed in
a composition of three state judges and four lay assessors (Schiffen). In the case of
sentencing judgements, the majority vote would be required.

It was envisaged that the lay assessors would be chosen for each case by drawing
lots.®® The performance of lay assessor’s duties would be considered to be a matter of
honour.*” The requirements set for obtaining this status were not high. Everything
was reduced to a certain age limit, appropriate reputation, full capacity, not being
in the guardianship of other persons, no criminal record for committing a severe
crime or a crime, etc.%® As to their rights, the lay assessors would be equalled to
judges.®

As regards jurisdiction on cases, “[jluries, i.e., county courts with lay assessors
of juries, shall have jurisdiction on criminal offences, for which the most severe
punishment envisaged by law is forced labour®® or a penitentiary prison,’" except the
cases with regard to criminal offences envisaged in the ninth chapter of the Penal

81 Zilbers, Fr. Jautajumi sakara ar tiesu iekartas likuma parstradaganu [Issues in Relation to Redrafting

the Law on the Structure of Courts]. Tieslietu Ministrijas Vestnesis, 1938, pp. 129-131.

Zilbers, Fr. Jautajumi ..., p. 130.

Likumprojekts par zvérinato tiesam ar paskaidrojumiem [ The draft law on jury trial with explanations].
Jurists, 1933. No. 8/9, 251.-272. sl. [column].

The basic principle on collegiate deicision by the state judges and the lay assesors regarding the guilt of
the person on trial was borrwoed from Tessin canton of Switzerland. See: Jakobi, P. Latvijas zvérinato
tiesu likumprojekts [Draft Law on Latvian Juries]. Tieslietu Ministrijas Vestnesis, 1933. No. 3, pp. 58—
59.

More on other sources and assessment thereof see: Jakobi, P. Latvijas zvérinato tiesu likumpro-
jekts ..., pp. 58-73; Lazdins, J. Tiesu varas pécteciba ..., pp. 633-652; Vikmanis, K. Zvérinato tiesas
Japana [Juries in Japan]. Tieslietu Ministrijas Veéstnesis, 1929. No. 9/10, p. 423 (etc.).

8 Likumprojekts ..., Art. 600.*

8 Compensation of only per diem and travel costs was envisaged. See: Likumprojekts [Annex]...,
Art. 46 point 17-18.

Citizens of the Republic of Latvia, aged 30-65, able to read and write in Latvian, could become lay
assessors, they may not have committed crimes, no criminal prosecution against them may have
been initiated, they should not be under the guardianship or social care of others, they could not be
priests or monks. In accordance with the separation of powers, state and local government officials
(President of the State, members of the Saeima, judges, police officers, etc.) could not be lay assessors.
See: Likumprojekts [Annex]..., Art. 462 point 2 and 5.

8 Likumprojekts ..., Art. 695.%

% According to the Penal Law of 24 April 1933 (hereinafter - the Penal Law) forced labour was envisaged
for committing severe crimes. For example, for violent changing of the existing state order of Latvia,
assassination of the President of the State, for committing murder (Art. 429), etc. See: Sodu likums
[Penal Law] (24.04.1933.). Likumu un Ministru kabineta noteikumu krajums, 7 June 1933, notebook 7,
doc. No. 134, Art. 3, 69, 72, 429, etc.

According to the Penal Law penitentiary prison was a sanction for committing a crime. For example,
for intentionally making an unfair ruling of a judge or other official, for theft committed in a gang, for
extortion or fraud, for vagrancy/vagabondism, for not revealing or lying about one’s identity, etc. Soda
likuma, Art. 147., 243., 297. etc.
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Law of 1933%2%° Thus, the jurisdiction envisaged for juries was quite broad. It must
be added that after the Penal Law of 24 April 1933 capital punishment in times of
peace did not exist.”*

The rulings by juries would be subject only to cassation. Appellate legal

proceedings would not be allowed. It was based on a number of considerations. The
reasoning of the lay assessors in making the ruling would not be known; sometimes
witnesses at the appellate instance no longer differentiated between their own
experience and what they had heard at the legal proceedings of the first instance;
there could not be qualitative difference between the lay assessors of the first and the
second instance, etc.”
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The institute of lay assessors had both supporters and opponents.

The supporters of the institute of lay assessors:

1) refuted the assumption regarding the insufficient competence of lay assessors.
To understand the guilt or innocence of the person on trial “[..] logics, which
any person with a common sense is endowed with, suffices”;*®

2) pointed to the possibility of avoiding the nihilism typical of lawyers-judges,
because in “[..] a court, where a public element is involved, professional
routine cannot take root.”;"’

3) accused professional judges of distancing themselves from human
understanding of justice “[..] due to constant studies of legal acts and law™;’®

4) considered that the presence of lay assessors at courts would promote people’s
trust in the judicial power,” etc.

The opponents of the institute of lay assessors:

1) expressed concern with regard to the insufficient education of lay assessors
in matters of legal proceeding, political bias, etc.!®, which could lead to
arbitrariness. “Among all types of arbitrariness, the arbitrariness of court is
the worst one, it Kills the idea of a court at the very root, and, by striving for
apparent justices, revokes even elementary justice”'"!

2) were convinced that lay assessors, in administering justice, often followed
their conscience and not the law. Also, lack of lay assessors’ responsibility for
their work;

3) lack of state control over juries was pointed out;

Le., criminal offences committed, while being in the service of the state, autonomous companies of

the state and local governments. See: Sodu likums, Art. 121-155.

Likumprojekts ..., Art. 246.!

See: Sodu likums, Art. 2.

Jakobi, P. Latvijas zvérinato tiesu likumprojekts ..., p. 70-71.

Jakobi, P. Par un pret zvérinato tiesam [For and Against Juries]. Tieslietu Ministrijas Véstnesis, 1933.
No. 4/5, p. 99.

Likumprojekts ..., p. 260.

Kalve, L. Zvérinato, $efenu un tiras valsts tiesas [Juries, Schiffen Courts and Pure State Courts].
Tieslietu Ministrijas Vestnesis, 1938, p. 666.

Menders, Fr. Zvérinato un Sefenu tiesas [Juries and Schoffen Courts]. Tieslietu Ministrijas Vestnesis,
1924. No. 1, p. 14.

See: Sudebnaja reforma [Tom 1]. Pod" redakciej N. V. Davydova i N. N. Poljanskago pri blizhajshem"
uchastii: M. N. Gerneta, A. Je. Vormsa, N. K. Murav'eva i A. N. Parenago [Court Reform [Vol. 1]
Edited by N. V. Davidov and N. N. Polyanskiy, with close involvement of M. N. Gernet, A. E. Vorms,
N. K. Muravyev and A. N. Parenago]. Moskva: Ob"edinenie, 1915, pp. 316-317.

Likumprojekts ..., p. 264.
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4) lay assessors submitting to a judge’s dictate or being influenced by the
eloquence of the guilty person’s representative, etc.'%?
It seems that the true reasons why lay assessors were not introduced are revealed
by vice-prosecutor of Riga Regional Court L. Kalve:

“In our days and circumstances, it would be difficult to find persons, who could
sacrifice themselves for general good without material support, since there
are very few rich persons in Latvia, and not everyone among them could be a
judge'

Thus, after all, juries were not introduced in Kurzeme, Zemgale and Vidzeme.
The situation was different in Latgale. Historically, juries existed in Latgale for a
short period after the Republic of Latvia was proclaimed. They ceased to exist only
on the basis of the law of 14 September, 1920 — “[u]ntil juries are introduced [in the
whole of Latvia] Latgale Regional Court shall adjudicate all criminal cases without
sworn lay assessors.”!**

On 15 May 1934, an anti-constitutional coup d’état was instigated in Latvia.
During the period, when the principle of authoritarianism consolidated, the
usefulness of juries was seldom discussed. However, some persons appealed to the
leader Karlis Ulmanis (1877-1942) to manage also the work of courts in the name
of national unity. Fortunately, this did not materialize.!"” A new law regulating the
judicial power was not adopted before Latvia was occupied in 1940.

4. Judicial power following de facto restoration of Latvia’s
independence

On 4 May 1990, the Supreme Soviet of the Latvian Soviet Socialist Republic
restored de facto the existence of the Republic of Latvia by “Declaration on the
Restoration of Independence of the Republic of Latvia”!'°® Simultaneously with
the declaration of independence, those articles of the Satversme, which defined the
constitutional legal foundations of the State of Latvia, and which could be amended
only in a referendum, regained their effect.!”” On 6 July 1993, the Satversme entered

102 Jakobi, P Par un pret zvérinato tiesam ..., pp. 107-111; Menders, Fr. Zvérinato un Sefenu tiesas ...,

No. 3, pp. 147-148; Zilbers, Fr. Jautajumi sakara ar tiesu iekartas likuma parstradasanu [On the Issue
of Administration of Courts]. Tieslietu Ministrijas Vestnesis, 1938, p. 120.
105 Kalve, L. Zvérinato ..., p. 677.
104" Likums par miertiesne$u un pagasta tiesu kompetences paplasinasanu un Latgales tiesam [Law on
Expanding the Jurisdiction of Magistrates’ and Parish Courts and the Courts of Latgale], Art. 3.
Likumu un valdibas rikojumu krajums, 30 September 1920. No. 8, doc. No. 208.
See: Zilberts, Fr. Pie tiesu parvaldes jautajuma [On the Issue of Administration of Courts]. Tieslietu
Ministrijas Vestnesis, 1938, pp. 361-372.
Deklaracija par Latvijas Republikas neatkaribas atjaunosanu [Declaration on the Restoration of
Independence of the Republic of Latvia] (04.05.1990). Latvijas Republikas Augstakas Padomes un
Valdibas Zinotajs, 17 May 1990. No. 20.
Pursuant to Article 77 of the Satversme in the wording of 1922 four articles were to be amended
through a referendum:
Article 1 - Latvia is an independent, democratic republic.
Article 2 - The sovereign power of the State of Latvia is vested in the people of Latvia.
Article 3 - The territory of the State of Latvia, within the borders established by international
agreements, consists of Vidzeme, Latgale, Kurzeme and Zemgale.
Article 6 — The Saeima shall be elected in general, equal and direct elections, and by secret ballot based
on proportional representation.
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into force in full scope.!”® Chapter VI of the Satversme — “Courts” - regained force
in an unaltered way. Thus, the continuity of basic principles in the functioning of
the judicial power was ensured.

On 18 October 1990, by the decision of the Presidium of the Supreme Council
of the Republic of Latvia a working group was established for drafting a law on the
structure of courts.'”” The laws that regulated the structure of courts in Latvia in
the inter-war period, had generally become outdated. It would have been irrational
to restore them in authentic forms."'® Gunars Kutris, a member of the working
group for drafting the law on judicial power, recalls: “The language or the style
of expression, and terminology were an obstacle, the law lacked uniformity”.!!!
Therefore on 15 December 1992 a new law “On Judicial Power” was adopted.'!?
However, this does not mean that Latvia derogated from the tradition of the judicial
power of the inter-war Latvia. Gvido Zemribo, the Chief Justice of the Supreme
Court of the Republic of Latvia and the head of the working group for drafting the
law on judicial power, remembers:

“Our task was to restore a democratic system of courts and an independent
judicial power in Latvia, by enshrining in the law the generally recognised
principles of administering justice, and retain, to the extent possible, that
system of courts, which existed in Latvia from 1920 to 1940. [..] Therefore, the
working group based its work, first of all, upon “Provisional Regulations on
the Courts of Latvia and the Procedure of Litigation”[Basic Law on Courts]
of 6 December 1918, which laid the foundations for the judicial power of the
Republic of Latvia as a democratic state governed by the rule of law.”'"?

This “[cJompetence of courts [..] was defined in accordance with the pre-war

principle”,'"* the names of the court instances were also retained - regional courts,

the Court Chamber and the Senate. The Court Chamber and the Senate as court
instances were included in the composition of the Supreme Court. This had a
number of objectives. First of all, a supreme court with this name exists in the
majority of states, and such a name of the supreme court would be self-evident not
only in Latvia, but also beyond its borders.'”> Secondly, the three-instance court
system defined in Basic Law on Courts - district (municipal) courts, regional courts

108 Latvijas Republikas 5. Saeimas pirma séde [The First Sitting of the 5% Saeima [Parliament] of the

Republic of Latvia]. Available: http://www.saeima.lv/steno/st_93/060793.html [last viewed 07.01.2016].
Latvijas Republikas Augstakas Padomes léemums “Par darba grupu izveido$anu Latvijas Republikas
kriminalkodeksa, kriminalprocesa kodeksa, sodu izpildes kodeksa, administrativo parkapuma
kodeksa projektu un Latvijas Republikas likumprojekta par tiesu iekartu izstradasanai” [Decision by
the Supreme Council of the Republic of Latvia On Establishing a Working Group for Elaborating the
Draft Criminal Code, Draft Criminal Procedure Code, Draft Penal Code and Draft Administrative
Violations Code of the Republic of Latvia and the Draft Law on the Structure of Courts of the Republic
of Latvia]. Materials from the personal archive of Gvido Zemribo.

N0 Zemribo, G., Gulevska, L. Darbs dara cilveku [Working One’s Way Through It]. Riga: Jumava, 2015,
ISBN 978-9934-11-818-0, ISBN 978-9934-11-839-5, p. 125.

An interview with Gunars Kitris. Materials from the personal archive of Janis Lazdins.

12 Par tiesu varu [Law on Judicial Power] (15.12.1992). Available: http://likumi.lv/doc.php?id=62847 [last
viewed 12.02.2016].

Interview with Gvido Zemribo. Materials from the personal archive of Janis Lazdins.

Interview with Gunars Kutris. Materials from the personal archive of Janis Lazdins.
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and the Supreme Court, consisting of the Court Chamber and the Senate, would be
retained.''

As regards the name, the magistrate’s courts were an exception. People had
become accustomed to the name of district (municipal) courts as the name of
first instance courts, therefore the working group decided to give up the name of
magistrate’s court as the name of first instance courts.'” Apparently, contemporary
requirements in many ways were compatible with the structure of the system of
courts of the inter-war Latvia. Thus, following the restoration of independence,
Latvia in many ways continues the traditions of the judicial power of the inter-war
period.'®

More than 50 years had passed since the occupation of Latvia. After World War
II, a series of internationally recognised acts that guaranteed human rights and the
independence of judicial power had been elaborated in the democratic world. In this
respect, G. Zemribo notes:

“Fundamental human rights and the principles of the independence of the
judicial power were insufficiently included in the laws that regulated judicial
power in the inter-war Latvia. This shortcoming had to be eliminated. Due to
this, first of all, “The Universal Declaration of Human Rights”, adopted by the
UN on 10 December 1948, and “IThe European Convention for the Protection of
Human Rights and Fundamental Freedoms”, adopted in Rome on 4 November
1950, were used as the sources of the law “On Judicial Power”. The elaboration
of the principle of the independence of courts, in turn, was based on the UN
Resolution of 13 December 1985, following which, “Basic Principles of the
Judiciary” were adopted. |..]

Within the name of the law itself - On Judicial Power - the name “power”
symbolises the separation of powers in the Republic of Latvia. Existence of a
democratic state governed by the rule of law is inconceivable without an
independent judicial power, existing alongside the legislative and the executive
power. Therefore, Section 1 of the Law underscores that in Latvia independent
judicial power exists alongside the legislative and executive power.”'"

The wording of the law “On Judicial Power” of 1992 is linked to the latest attempt
to introduce juries in Latvia. Section 37(4) of the law “On Judicial Power” provided:

“At the hearing of the first instance courts at regional courts, criminal cases, in
which, pursuant to law, capital punishment may be applied for the committed
crime, shall be heard by the judge of the regional court and 12 lay assessors.”

A rhetorical question might be asked, why should lay assessors examine the so-
called “death row” cases. At the plenary session of the Supreme Council of 3 June
1992 parliamentarian Andrejs Pantelejevs also expressed his surprise:

16 Lebers, D. A. (zin. red./ed.), Apsitis, R., Bliizma, V., Jundzis, T., Lazdins, ]., Levits, E. Latvijas tiesibu
vésture (1914-2000) [History of Latvian Law (1914-2000)]. Riga: LU Zzurnala “Latvijas Vésture”
fonds, 2000, ISBN 9984-643-14.X, pp. 468-469.

Interview with Gvido Zemribo. Materials from the personal archive of Janis Lazdins; Interview with
Gunars Katris. Materials from the personal archive of Janis Lazdins.

Lazdins, J. (zin. red./ed.), Kucs, A., Pleps, J., Kusins, G. Latvijas valsts tiesibu avoti. Dokumenti un
komentari [Legal Sources of the Latvian State. Documents and Commentaries]. Riga: Tiesu namu
agentdira, 2015, ISBN 978-9934-508-29-5, p. 300.

Interview with Gvido Zemribo. Materials from the personal archive of Janis Lazdins.
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“[TNo us it seems rather dreary to establish only one such jury - for the death
sentence. Then these people would have a peculiar tinge to them, being lay
assessors in proceedings that pertain to the death penalty. To a certain extent,
psychologically... I think that such a jury, psychologically, would be given the
image of “a death angel”, because they would judge only on this.”'?°

G. Zemribo explains, why the competence of the jury was defined so narrowly:

“The working group knew, how difficult it had been to introduce juries in the
inter-war Latvia. To put it more precisely - failing to introduce them. Article
85 of the Satversme of the Republic of Latvia in its original wording provided
for the existence of juries in Latvia. This is the only article in Latvia, which
was written, was adopted, but was not implemented. Therefore I consider that
even if the juries decided on applying the death penalty to the guilty person,
that would have been a huge success. At the time when the law “On Judicial
Power” was drafted, death penalty still existed in Latvia. Quite possibly, over
time the range of cases to be examined by the lay assessors could have been
expanded.”!

Renouncing death penalty as a punishment at the same time meant giving up
the thought of introducing juries. It is difficult to judge, whether the participation of
lay assessors in hearing the cases of national importance would improve the quality
of court rulings. One thing is clear, the participation of society in administration of
justice would have definitely increased the prestige of the judicial power.

Without initiating discussion of public importance on the expediency of juries,
on 5 June 1996 the provision on the existence of juries in Latvia was deleted from
the Satversme. Formally, Article 85 was expressed in new wording (1), but actually
a norm with a totally different content was created.'* Article 85 of the Satversme
that is currently in force provides for the existence of the Constitutional Court in
Latvia.'”> Not denying the necessity of the Constitutional Court and its significance
in developing Latvia as a state governed by the rule of law, the replacement of a norm
with certain content by a norm with completely different content is inadmissible.
For this purpose, a new article had to be added to the Satversme. When reading
the wording of the Satversme that is in force, without knowledge of the history of
the Latvian constitutional law, hardly anyone could imagine that pursuant to the
Satversme, albeit formally, juries should have existed in Latvia.**

Summary

1. The Republic of Latvia established judicial power appropriate for a democratic
and judicial state within a short period of time - almost four years - following
the proclamation of the state. The Satversme of the Republic of Latvia adopted on

120- Latvijas Republikas Saeima. Arhivs. 1992. gada 3. junija sédes stenogramma [The Saeima of the
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AP_steno/1992/st_920603v.htm [last viewed 29.01.2016].
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Lazdins, J. Tiesu varas pécteciba ..., p. 642.

See: Grozijums Latvijas Republikas Satversmé [Amendment to the Satversme of the Republic of
Latvia] (05.06.1996). Available: http://likumi.lv/ta/id/63346-grozijums-latvijas-republikas-satversme
[last viewed 29.01.2016].
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So

15 February 1922 and the so-called Basic Law on Courts became the guarantors
for the independence of the judicial power.

In restoring the independent judicial power pursuant to the requirements of a
democratic and judicial state after de facto restoration of the independence
of the Republic of Latvia, the foundation the legal traditions of the inter-war
Latvia could be used. It turned out that a judicial power that complied with
the contemporary requirements was compatible with the structure and basic
principles of the Latvian inter-war system of court.

The fact that the tradition of the inter-war judicial power of Latvia was
supplemented with human rights and principles of the independence of judicial
power, recognised by the international community at the end of World War I,
does not point in the least to a break in the continuity of the judicial power of the
state of Latvia. Quite to the contrary - it indicates the transformational ability of
the tradition of the judicial power in the family of contemporary democratic and
judicial states, even after 50 years of occupation.

Continuity of judicial power has been ensured in the Republic of Latvia. It is an
important aspect in the understanding of the continuity of the state of Latvia.
Without an overview of the continuity of judicial power, an analysis of state
continuity would be incomplete.
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The last government of the independent Republic of Latvia did not empower formation of a
government-in-exile and none was ever established during the entire period that Latvia was
under foreign occupation. The only state institution that survived legally intact, though greatly
diminished in size and scope was the Foreign Service of the Republic of Latvia, comprising
diplomats, consular staff and honorary consuls. They were sceptical and dismissive of various
discussions by exile political activists on the subject of an entity akin to a government-in-exile.
Such proposals focussed on legitimating a single individual to lead the lobbying for restoration
of Latvian independence. Argumentation was largely emotional since the question was unclear
as to whether the Constitution of the Republic of Latvian was in force from 1934 onwards. An
Estonian Government-in-exile was established on the basis of solid constitutional arguments.
Without gaining recognition, it was sustained from the early 1950s until 1991. It is not evident
that the Estonian exile government contributed to restoration of independence. It was the
United States, which through the non-recognition policy influenced Soviet behaviour ultimately
compelling the latter to free the Baltic states.
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Introduction

The USSR, acting in the person of the Russian Soviet Federal Socialist Republic
and through the Riga Peace Treaty, acknowledged the Republic of Latvia to be a
sovereign independent state to which the RSFSR renounced any future claim. The
actual behaviour of the USSR throughout the twenty years of independence of the
three Baltic states in fact contradicted this legal engagement. Regaining control
of Tsarist territories was an unquestioned axiom of Soviet leaders. The reaction of
competent authorities in each Baltic state was different. Only the President Antanas
Smetona left the country rather than come under control of the Soviet invaders of
his country, appreciating the hidden agenda of the USSR. He was not successful
in establishing a government-in-exile, nor was the Lithuanian post-war exile
community. The Latvian government empowered on 17 May 1940 its diplomats
to represent the national interest in case they were unable to contact the Latvian
Government under war-time conditions. No Latvian government-in-exile was
formed for several reasons that are the subject of this paper. In the case of Estonia,
its diplomats appear never to have received formal empowerment akin to that for
the Foreign Services of Latvia and Lithuania. An Estonian Government-in-Exile
was established in 1953, in part, so as to bolster legally the state continuity of the
independent Republic of Estonia; it sustained itself through to 1991 without ever
gaining official recognition. The state continuity of all three Baltic states resulted
from the policy of non-recognition sustained by the leading political and military
power in the world, the USA', as well as by its principal allies.

Governments in exile in the form of governments who have been forced to leave
their homelands are historically scarcely an unusual occurrence; however, during
the Second World War a bevy of governments-in-exile came about which sought
to represent countries that they no longer controlled. For the three Baltic states
forming a government in exile could look to the example of such entities resulting
from conquest by Nazi Germany of European states in 1940-41. Most relevant to
the Baltic case was the Polish Government-in-exile that was formed when Germany
overran most of Poland, with Soviet Russia taking its fair share (as foreshadowed
by the Secret Protocols to the Molotov-Ribbentrop Pact of 1939). However, not
all entities that appeared at that time gained recognition with the proviso that
such an entity referred to an existing state. The fact of the Soviet occupation
and incorporation of the Baltic states may have been denounced as illegal and
unacceptable; yet the Soviet Union was meticulous in dismantling all vestiges of
sovereign statehood.

On 17 September 1939 the last legal President of Poland authorised members
of government to go abroad to continue resisting the attack on the Polish state;
A Polish a government-in-exile was recognised by all of the Allies fighting Nazi
Germany. This entity benefitted from several considerations, namely, the tangible
armed resistance being offered internally to German occupation forces, as well as
the presence of substantial Polish military units alongside the Allies. Legally, the
attack by Germany on Poland had been the casus belli for UK its declaration of war
against Germany. Recognition of the Polish government-in-exile was withdrawn
on 5 January 1945 with the Western Allies accepting de facto and later de jure that

I The Welles Declaration of 23 July 1940 was the basis for this policy, which was reviewed several times,
but which ultimately only lapsed after the USA recognised in September 1991 that all three Baltic
states had sovereign governments in place.
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the interests of the people of Poland would be best represented by a government
formed under the auspices of and enjoying the military protection of the USSR.
The Western Allies recognised the irreversible reality once this was manifest and
recognised as legal the Communist government that of post-war Poland, severing
diplomatic links with the Polish government-in-exile. The latter, however, persisted
as a political lobbying group until it was finally wound up on 22 December 1990,
conferring its approval of Lech Walesa as the President of Poland. On 21 September
1939, Vilhelms Munters, the Latvian Minister for Foreign Affairs at the time,
officially informed the head of the Polish Embassy in Latvia that it would have to be
closed, diplomatic status revoked, but that Polish diplomats could be able to remain
in Latvia ad personam.* Neither of the other Baltic states expressed any official
opinion.

Governments-in-exile of the Baltic region

The oldest longest-running government-in-exile of a state that, although it is not
a Baltic Sea littoral state, nonetheless belongs to the region, is that of Byelorussia,
i.e., descendants of émigrés resident in North America have kept alive this entity as
representing the Belarusian People’s Republic, which existed fleetingly in 1918-1919.
The Latvian diaspora in the United States occasionally contacted representatives of
the Belarusian community in the United States, with whom they shared a common
anti-communist political platform.

A. Smetona was the only Baltic President-in-office to escape abroad in
1940. Once he arrived in the USA, he attempted to form a government in exile,
notwithstanding the US a priori official position that such an entity would not be
legally recognised. His efforts attracted lukewarm support and encountered some
opposition by the large Lithuanian community in the USA. He proved unable
to rally prominent individuals to join his cause.’ These activities terminated with
the death of A. Smetona in 1944. Undoubtedly, his compatriots in Lithuania did
not then appreciate President Smetona abandoning his post. Lithuanians sought
to form in-country an armed political opposition to the administration imposed
by Germany. The first meeting of this opposition, the Supreme Committee for
the Liberation of Lithuania (VLIK) occurred in Kaunas on 25 October 1943. The
government established during a brief inter-regnum between departure of German
forces and arrival of Soviet forces was short-lived. Members of the organisation
escaped to Germany in 1944, where they continued their endeavours without
interruption. They never gained official recognition. Open feuding by VLIK with
Lithuanian diplomats who were still in post caused not a little consternation at the
West German Foreign Office, which VLIK had chosen as a venue for airing their
dissension. In 1955, VLIK moved the focus of its activities to the USA.* In 1990,
VLIK made its peace with the Government in place in Lithuania, and subsequently

2 See: Feldmanis, 1., Stranga, A., Virsis, M. Latvijas arpolitika un starptautiskais stavoklis (30. gadu
otra puse) [The international context of Latvian foreign policy, during the late 1930s]. Riga: Latvian
Institute of International Affairs, 1993, 435 p, at p. 361.

An extensive and disparaging report on Baltic American communities’ political efforts was made in
April 1944 to the UK Foreign Office, see NA file FO 371/43056. A FO official concluded in a note in
the margins that, “As we thought, Baltic American opinion is not important.”

See: LHommedieu, J. L. Exiles and Constituents, Baltic Refugees and American Cold War Politics,
1948-1960. Ph. D. Thesis, Turku University, 2011. Available: http://www.doria.fi/bitstream/
handle/10024/72414/Annales B338.pdf?sequence [last viewed 01.12.2015].
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was dissolved.” The surviving remnants of the Lithuanian Foreign Service abroad
re-integrated with that of the restored independent republic in early 1990.6

The Estonian diaspora in 1953 succeeded in establishing a government-in-exile
that was active in lobbying Estonian national interests during its uninterrupted
period of existence through to the early 1990s. The origin of this entity may be
traced to the politically-led resistance to Soviet occupation that began in-country
from the first days of the occupation in 1940, and which continued through to
creation of a very short-lived restored government during the inter-regnum between
departure of the German occupying forces in 1944 and arrival of Soviet military
forces and administration. It would appear that the Soviet authorities were less
successful in neutralising the top echelon of individuals empowered to act in case
of a national catastrophe in Estonia than they were in the case of Latvia. Post World
War II, the idea of forming a government in exile was nurtured by distinguished
former members of the Estonian government who had found refuge in Sweden. The
effort was welcomed by the Estonian exile community, although some dissension
was voiced. Once created in Oslo, this entity failed to receive international
recognition, nor was it recognised by members of the Estonian Foreign Service still
accredited as diplomats in various Western countries.” The Estonian government-
in-exile, symbolically reunited with the Government of Estonia on 8 October 1992,
was a noteworthy reflection of the legal basis for state continuity, the illegality of the
Soviet occupation and annexation in 1940 (threat of the use of force).?

Empowerment of the Latvian Foreign Service

All three Baltic states were strong-armed into signing a Pact of Mutual
Assistance in the autumn of 1939, the confidential addenda of which foresaw entry
and stationing on their territories Soviet military contingents that each exceeded
the size of the local standing armies.” Simultaneously, Soviet intelligence services
stepped up the activities in the Baltic states with the special task of identifying

This organisation was one of the six signatories on 6 August 1989, including a senior representative
of the Communist Party of Lithuania, of the Gotland Declaration, wherein all declared common
cause to work for international recognition of restored Lithuanian independence. The venue was
an information meeting organised by the Lithuanian diaspora in Sweden, the smallest by far of the
resident Baltic exile communities.

A formal decision was taken to this effect on 11 March 1990, with no similar gesture by the other two
Baltic states who waited until international recognition happened and reintegrated their diplomats
starting in the autumn of 1991.

For an exposition of the history and impact of this entity, see: Made, V. The Estonian Government-
in-Exile, a controversial project of state continuation. In: Hiden, J., Made, V., Smith, D. ]. The Baltic
Question During the Cold War. London and New York: Routledge, 2008, 208 p.

See: Milksoo, L. Professor Uluots, The Estonian Government in Exile and the Continuity of the
Republic of Estonia in International Law. Nordic Journal of International Law, March, 2000. No. 69(3),
Pp. 289-316.

 Text of Treaty in English is available at http://www.forost.ungarisches-institut.de/pdf/19391005-1.
pdf [last viewed 12.06.2016], for the text of the Protocol concerning the military bases to be
established in Latvia, see: Konfidencialnyj protokol Pakta o vzaimopomoshhi mezhdu Sojuzom
Sovetskih Socialisticheskih Respublik i Latvijskoj Respublikoj ot 5 oktjabrja 1939 goda. V.: Polpredy
soobshhajut... Sbornik dokumentov ob otnoshenijah SSSR s Latviej, Litvoj i Jestoniej. Avgust 1939 g. —
avgust 1940 g. Moskva: Mezhdunarodnye otnoshenija, 1990, s. 86.
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potentially dangerous anti-Soviet individuals."® Although the government of
Latvia prevented news of these activities from appearing in the public media to any
significant extent, it is likely that it was well aware of this increasing security threat,
if not the Soviet intention to put an end to the very existence of Latvia as a state. The
government took a single step, very late in the day, less than one month before the
arrival of additional Red Army contingents on 17 June 1940, to ensure that its voice
could be heard abroad by its empowered diplomats. Article 1 of the special powers
conferred on Karlis Zarins, Envoy of Latvia to the UK, indicated that that they were
to apply if, “in case of war”, the government of Latvia become unable to contact
its Diplomatic representatives abroad."! Official protocols of the interrogation of
President K. Ulmanis have survived and one statement attributed to K. Ulmanis is
revealing about his actions prior to the first days of Soviet occupation:

“I was concerned about the people of Latvia coming to the conclusion that
these treaties [stationing Soviet bases] meant that Latvia had lost the ability
independently for independent political activity, in particular in view of
the international situation then prevailing. My thoughts were that through
implementation of this treaty Latvia retained and was able freely to exercise its
authority internally and in its international relations excepting certain areas
listed in the treaty.”'?

The terminology of these records corresponds to a position maintained by
the Soviet Union then, and by current apologists for its actions, that the Soviet
Union responded to Latvian demands to terminate their independent existence
and become again a province of the Russian Empire, and that the Soviet Union
respected the sovereign will of the Republic of Latvia, rather than instigated the
contrary. As M. Gorbachev very pithily explained to Prime Minister Thatcher, the
territory inhabited by the Baltic peoples, in fact, became part of Russia through the
conquest of Peter the Great;'? apparently, for M. Gorbachev all Russian conquests
were irreversible, unless Russia decides, or is forced to decide otherwise. It appears,
however, that President Ulmanis never entertained the idea that the independence
of Latvia would be annulled by the USSR, a failing shared by most if not all
individuals in positions of authority in all of the Baltic states.

K. Zarins and attempts to set up a Latvian government in exile

K. Zarin$ (Charles Zarine), whose authority among Latvian refugees
was considerable, being empowered by the Latvian Government decision
of 17 May 1940, took early a negative stand of the need to form any Latvian

See: Weiner, A., Rahi-Tamm, A. Getting to Know You, The Soviet Surveillance System, 1939-57. In:
Kritika: Explorations in Russian and Eurasian History, (Winter 2012). Vol. 13, No. 1, pp. 5-45. Forum:
The Soviet Order at Home and Abroad, 1939-61. Available: https://kritika.georgetown.edu/past/13-1
[last viewed 15.12.2015].
' Seetheoriginaltext,availableat:http://www.old.historia.lv/alfabets/L/la/okupac/dokumenti/1940.05.18.htm
[lastviewed 12.01.2.2015]. English translations of this document were given to various Foreign Ministries,
e.g. the NA files 371/24761; N5833/1224/59, in support of Latvian diplomats who refused to recall the
orders issued by the puppet government of Latvia during the summer of 1940.
See: Karlis Ulmanis trimda un cietuma: Dokumenti un materiali [Karlis Ulmanis in exile and in
prison: documents and other materials]. Riga: Latvijas véstures institita apgads, 1994, p. 392.
M. Gorbachev’s report on the state visit of Prime Minister Thatcher, cf minutes of the CPSU Central
Committee meeting of 16 April 1986. Available: http://nsarchive.gwu.edu/NSAEBB/NSAEBB422/
docs/Doc% 202%201987-04-16%20Politburo.pdf [last viewed 01.08.2015].
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government-in-exile. Referring to an opinion received from the Foreign Office in
October 1940, K. Zarins insisted that any Latvian government-in-exile would fail to
receive recognition, and that his own position as an accredited diplomat might be
made untenable, were this to happen. This was a view shared by his fellow Latvian
diplomats. Whether in fact such a threat to their positions would derive from their
countries of residence is unclear; later experience shows that the latter would only
not tolerate Latvian diplomats taking direction from a Latvian government-in-
exile, or their compatriots.'* Certainly popular misunderstanding among Latvian
exiles of the US policy of non-recognition and the imagined power of the Latvian
diplomats to achieve international pressure on the USSR apropos restoration of
Latvian independence was endemic through to the late 1980s. This issue needs
serious academic attention, now that many more US archival materials relevant to
this policy are available.

In June 1942, the UK government, independent of the non-existence of any
Baltic exile government, took the step of de-listing the Baltic diplomats accredited to
the UK, although thereafter they were included in an appended list, “List of persons
not included in the foregoing list but still accepted by Her Majesty’s Government
as personally enjoying certain diplomatic courtesies”. The US continued to include
in its Diplomatic List members of the Baltic Legations in the USA without any
impact on this position resulting from the creation of, and continued activities of
the Estonian Government-in-Exile.

The issue of a Latvian government in exile preoccupied K. Zarin$, who on several
occasions after the end of the war met with the Foreign Office to discuss this subject,
notably in 1951 to discuss the case of a Latvian in the USA whose identity was
obscure,'” and in 1954, when K. Zarin§ mooted that one of the leading members of
the Latvian Veterans Organisation (Daugavas Vanagi) might be seeking to establish
such an entity.'® In either case, no exile government was formed, notwithstanding
speculative discussions. A later entirely scurrilous campaign was launched in
1964, wherein a Latvian resident in the UK (unknown to the Latvian community)
alleged to have been empowered by K. Zarins, who had passed away in 1963, with
‘credentials’ and to act on behalf of a ‘Provisional Government of the Republic of
Latvia’ attempted to seek international recognition. The USA and Canada were
approached in June 1964; in both cases their decision was not to accept in future
any calls, or any written submission from this individual.'” One can only speculate
about the underlying motives for this curious event (the Nigerian High Commission
in the UK was also approached).

When it became necessary in 1953 to nominate a Charge d’Affairs in the USA to succeed Jules

Feldmans, two Latvian-Americans as private persons sought (unsuccessfully) to circumvent the

authority of K. Zarin§, Memorandum of Conversation, Hartman, Vaivada, Johnson, and Dillon

17 August 1953 “Folder: La711b Replacement for Feldmans” Records Relating to the Baltic States,

1940-1961. Box 7, RG 59, Stack Area 150, Row 69, Compartment 25, Records of the Department of

State, NAII.

15 See: an Aide Memoire of 8 September 1951 in NA collection FO 371 94473.

16 See: NA collection 371/111381 for notes by the FO about a meeting on 24 May 1954 and a copy of the
Aide Memoire submitted on that date by K. Zarins.

17 See the letter submitted by R. G. Strads, Esq. (Oxon), styling himself as Chief Representative held in

the National Archives of Canada, File 20.1.2.LATV (collection F1232), as well as the instruction sent

to the High Commission in London not to acknowledge the letter and to refuse future contacts.
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Issue of Acting State President of Latvia

Akin to the organized clandestine political resistance to German rule in Estonia
during the Second World War a group of influential members of Latvian society
formed the Latvian Central Council (Latvijas Centrala Padome, LCP) and adopted
their Programme of activities on 13 August 1943, and a Memorandum on 17 March
1944, calling for immediate renewal of Latvian sovereignty in advance of arrival of
Soviet armed forces. This democratic political resistance movement was reduced
by arrests, but nevertheless maintained contact with US diplomats in Stockholm,
informing them of the depredations of German occupation authorities in Latvia.'®
After the end of the Second World War the LCP whose centre was in Stockholm and
closely linked to the Foreign Committee of the Latvian Social Democratic Workers
Party (LSDSP) sought to identify in the person of Bishop J. Rancans, the Deputy
Speaker of the Last Convocation of the Saeima (the Parliament of the Republic of
Latvia), dissolved following the coup of 15 May 1934 led by K. Ulmanis, to be the
acting President of the Republic of Latvia."

Bishop Rancans used his considerable authority as a senior Roman Catholic
cleric to lobby for resolution of Latvian refugee interests. His reputation among
Latvian refugees was tainted by two facts: very many political activists were fervent
supporters of the regime led by K. Ulmanis (one axiom being that the anarchy of
Latvian political parties more than justified disbanding the Saeima); leading
members of the LSDSP, the principal political party supporting Bishop Rancans,
had collaborated with the Soviet installed regime in 1940-41, including assessing
political reliability of Latvian military officers. An unfortunate contributing reason
for his failure to appeal to Latvian exiles was that the overwhelming majority,
including the intellectual elite in exile, were dismissive of their fellow Latvian
Catholic exiles who by and large were working class or small farm holders in
contrast to the educated and formerly wealthy members of the majority.

Relations between Bishop Rancans together with a group of former
parliamentarians and K. Zarin$ were fractious, with the latter refusing to
acknowledge the title of “acting President of Latvia”. A meeting in London in
1947, including a visit by Bishop Rancans to the UK Foreign Office, failed to
resolve matters. Officials repeated that no government in exile would be officially
recognized, but were not entirely appreciative of the action of K. Zarins in trying
to engage the FO in an internal Latvian wrangle. Ultimately, Bishop Rancans
emigrated to the United States in 1951, where he had to respect the general Roman
Catholic Church position that its clergy could not engage in political activities of
the kind expected of an acting President of an independent state. Bishop Rancans
continued to lobby Latvian interests in a manner that respected these constraints.

When compared to the Estonian government-in-exile, the Latvian demarche
comprised empowering a single individual. The Estonian exile community felt the
need to have a tangible instrument that would symbolically represent continuity of
the legal existence of the independent republic, in particular, as the last sovereign

8 Swain, G. Latvia’s democratic resistance: a forgotten episode from the Second World War. European
History Quarterly, 2009. No. 39(2), pp. 241-263.
In addition to support by the LCP of which Bishop Rancans was a founding member, legal arguments
were advanced by surviving members of the equivalent of the Constitutional Court of the Republic of
Latvia, see: Pleps, J. Biskaps Rancans un Satversme [Bishop Rancans and the Latvian Constitution].
Jurista Vards, 3 March 2009. Available: http://www.juristavards.lv/doc/188357-biskaps-rancans-un-
satversme/ [last viewed 15.12.2015].
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Estonian government had not formally empowered its diplomats to the same extent
as had the Latvian government.?’ In the Estonian case, a number of ministers
constituting a government-in-exile were identified, as well as a Governor-in-
exile of the Estonian Central Bank. Another difference among Latvian exiles as
opposed to Estonian exiles was the rather minimal support among Latvians for
the acting President of Latvia; his flimsy legal credentials were tainted by reason
of his being associated with the parliamentary turbulence that was anathema to an
overwhelming majority of Latvian exiles.

Latvian political activists

Two former ministers of the Government headed by K. Ulmanis survived
Soviet and German occupation and involved themselves in refugee politics almost
immediately after the end of hostilities in Europe in 1945. The first of these, Alfréds
Janis Valdmanis (1908-1970) had briefly been Finance Minister (1938-1939)
before leaving the Latvian government under circumstances that were obscure.”!
The second was Alfréds Jekabs Bérzins (1899-1977) who was in office as Minister
for Public Affairs the day Red Army troops arrived in Riga. He quickly left the
country via Estonia and Finland, arriving ultimately in Switzerland where he led
far from a quiet life. After the end of the Second World War he turned to Latvian
refugee politics, consistently being in the background in terms of leading political
campaigns, but definitely involved behind the scenes. This approach continued
when he emigrated to the United States, where he was well known to competent US
government officials.

These highly ambitious men were unable to cooperate, being exceptionally
united only in their opposition to efforts by the LCP to designate an acting President
of Latvia, and the LSDSP trying to orchestrate Latvian political campaigns to regain
independence. They were both sufficiently astute to realise that the international
situation during the post-war period weighed against renewal in the near-term of
Latvian independence.

Alfréds Valdmanis was visibly involved in organising Latvian political life in the
Displaced Person camps of the UK and US occupation zones in Germany. Without
describing his personal goals in other than general terms, A. Valdmanis sought
leadership of the principal Latvian refugee organisations starting in late 1945. He
had overwhelming public backing, but came into conflict with the two Latvian
envoys, Zarin$ (UK) and Bilmanis (USA) whose mandate to represent the interests
of Latvia was officially accepted by their countries of residence. The astute observers
of official and public opinion prevalent in their countries of residence pointed out
more than once, starting in early 1946, that the wartime record of A. Valdmanis was
tainted by his overly zealous cooperation with the German occupation authorities
in Latvia. His leadership of any Latvian campaign to regain independence would

2 The US State Department sought already in 1944 to understand the reason for Estonian exiles’
insistence on forming a government-in-exile - which would not gain international recognition - and
were informed that part of the reason was the universally high regard of the Estonian people for
legal propriety, see: Memo 724 Report on Estonian Government in Exile 14 July 1944 “Folder: E801
General Political Affairs — External” “Folder: Estonia 1502” Records Relating to the Baltic States,
1940-1961. Box 4, RG 59, Stack Area 150, Row 69, Compartment 25, Records of the Department of
State, NAII; and the presence outside of Soviet captivity of the last legal Prime Minister of Estonia, Jiri
Uluots, gave adequate grounds for forming such an entity based on the Constitution of the Republic
of Estonia.

2L See: Bassler, G. P. Alfreds Valdmanis and the politics of survival. Toronto: Univ. of Toronto Press, 2000.
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be more than detrimental to a successful outcome.?? This opinion was rejected by a
majority of Latvian exiles during the immediate post-war period. However, leading
members of the intellectual elite present in the refugee camps accepted the message
and A. Valdmanis was prevented from taking a leading role from 1947 onwards.

The political platform of A. Valdmanis for restoration of an independent
Republic of Latvia first asserted that suspension by K. Ulmanis of the Latvian
Constitution of 1922 had been de facto approved by the people, and also, that the
authoritarian regime of K. Ulmanis was in no way illegal.?® This view broadly
coincided with majority opinion among rank-and-file Latvian refugees. When
reflecting about his post-war political experience, Valdmanis denies having any
goal other than to strive for independence,?* however, his ambition was clearly to
become leader of the restored State. Valdmanis did not support restoration of a
parliamentary-based system in Latvia, without giving details of his preferences. He
was particularly contemptuous of efforts by former members of the Latvian political
elite to lead Latvian exile political organisations. After his arrival in Canada in
1948, A. Valdmanis turned away from active participation in Latvian émigré
politics, unlike A. Bérzins, who was an eminence grise up until very late in his life.
The latter was publically discrete about the role he saw for himself in the restored
independent state. In the light of his political track record before fleeing from
Latvia, it is unlikely that he was partial to restoration of parliamentary rule based
on the 1922 Latvian Constitution (Satversme). K. Ulmanis, in whose government
A. Beérzin$ served, had suspended the 1922 Constitution and had ruled to the very
end without adopting an alternative constitution; toleration by the general public
of this situation was remarkable and indicative of the popular disrepute that the
parliamentary period left as an unhelpful legacy.

Democratic legitimation of any political leadership of the Latvian exile
community was relevant during the early years of exile, but progressively became
less important given that rather few individuals were willing to take on this
difficult and thankless task, essentially at their own expense. Nevertheless, various
organisations were set up that had a strong regional (Western European) or even
a global character. Of the last of these, the Association of former Latvian Soldiers
(Daugavas Vanagi) was the one with a genuine network of chapters world-wide,
whereas the World Federation of Free Latvians (WFFL, originally the Federation
of Latvians in the Free World) had the better credentials to engage in political
lobbying. In fact, the WFFL led lobbying efforts outside the USA.

The Saeima of the diaspora

The great dispersal of Latvian exiles that peaked as a process during the late
1940s and terminated with closure of the last refugee camps in Germany in the early
1950s brought changes to Latvian political organisations. The centre of political
activities shifted to the United States, but less than one-half of all refugees migrated
there. The need for a global political structure resulted in ideas being offered that
a kind of Government be set up to act in the name of the widely-scattered exile/

22 See: Bassler, G. P. Alfreds Valdmanis and the politics of survival ..., p. 188.

% Tbid., p. 190.

2 See the unpublished manuscript Trimdinieka domas [Reflections by an exile] in the Alfred Valdmanis
papers held at the Latvian National Archive, fund 2067, description 1, case 21, pp. 18-38.

2 See, for example, the CIA FOIAA database of reports filed by and about A. Bérzins. Available: http:/
www.foia.cia.gov/search/site/Berzins [last viewed 12.12.2015].
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diaspora communities. The respect accorded by most Latvian exiles for K. Zarins
as bearer of special powers diminished once it became apparent that Latvian
Legations surviving in several Western countries were powerless to effect restoration
of Latvian independence. A presentation by K. Zarin$ of what the Latvian Legation
in the UK was able to achieve to a meeting of leading activists of the Latvian
community in the USA in 1952 was met with derision.?® This popular judgement
rather showed up the parochial misunderstanding by the exile community of what
exiled diplomats could realistically achieve. However, this view did not detract from
the respect most Latvians living abroad retained for the efforts made by K. Zarins
on their behalf, as well as his spirited defence of Latvian national interests,
particularly during the immediate post-war period.

The issue of legitimating leaders of various Latvian émigré organisations in
their political activities arose only from time to time. Most representatives of the
Latvian community were elected on a local basis, i.e. at individual refugee camps
whilst in Germany, and later at regional centres that developed once Latvians
migrated to their countries of more or less permanent residence. It became glaringly
obvious that once Latvian refugees settled into their new environment, starting in
the early 1950s, and progressively thereafter, fewer and fewer individuals took an
active part in their community organisations, including participating in regular
elections for community leaders. The leadership recognised this early on. Delegates
to the 1951 Congress founding the American Latvian Association (ALA) possessed a
mandate (variously expressed) from no more than one-fifth of the number (60 000)
of Latvian estimated then to reside in the USA. J. Feldmans, Chargé d’Affaires of
the Latvian Legation in the USA, stated that all decisions, particularly those with
political import, taken by ALA would unequivocally represent the views of the
overwhelming majority of Latvians resident in the USA (and by extension elsewhere
in the world).”” Although never expressed explicitly, this became an unspoken
axiom for global political actions undertaken starting in the 1970s by the World
Federation of Free Latvians. Broadly speaking this was true, although not a few
of the antics in which leading members indulged themselves in the United States
(and elsewhere) were more of an embarrassment than reflecting the political
sophistication of most Latvians concerning their kith and kin in Latvia.

A singular reflection of a need to buttress credentials of community
representatives in the previously mentioned political campaigns was a proposal
in mid-1976 to set up a Provisional Saeima of the Republic of Latvia by holding
elections addressing the Latvian diaspora.?® It was not evident that this body, were
it to be constituted and meet in person rather than via postal procedures, would
have any impact on the political campaigns in favour of Latvian independence.
These campaigns became particularly acute during the late 1970s, early 1980s,
even desperate, since the Helsinki Final Act was viewed by most émigré Latvians

26 At the annual American Latvian Association Congress of 7-9 March, 1952, cf. Rungis, A. Kaut 8kirti
neskirami [Although we live separated, we are still united]. In: The collection of essays. Rungis, A.
(ed.). Studiju Grupas Biletens, 1965, pp. 12-32.

¥ See minutes of this meeting in: Albats, B., Klive, V. V. Amerikas LatvieSu Apvieniba 1951-1986

[The American Latvian Association, 1951-1986]. The American Latvian Association (Augstums
Publishing Company), Rockville, 1986, at p. 201.

The proposal was argued in considerable detail due to Dr. A. M. Steins (Canada) and discussed at a
meeting held by the WFFL 26 June 1976 to discuss a range of matters by national-political activists
(nacionalpolitiskie darbinieki). Materials in support of the idea were widely disseminated and one
copy was obtained by the Baltic Strategic Studies Center during preparation of this paper.
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as signalling an irreversible loss of independence (provisions on the inviolability
of state borders). Implicit in this proposal for a Provisional Saeima was the de facto
stand taken by the WFFL that it was the government-in-exile of the Latvian nation.
Interestingly, the Administration of President G. H. W. Bush in 1990-91 qualified
these individuals simply as (Americans) supportive of Baltic independence.

The WFFL in May 1989 recognised the leading role that mass political
movements in Latvia would play any successful campaign to regain independence.
After 4 May 1990, the Supreme Council of the Republic of Latvia was accepted
by the WFFL as legitimate heir to the government of the Republic of Latvia, the
latter set aside under duress in 1940. It is interesting to note that this coalescence
of political efforts to regain independence took place earlier for Latvians,?’ than a
similar event for Lithuanians (the Gotland Declaration of 6 August 1989). These
dates predated declarations of independence adopted in 1990 by both countries.
Coalescence of the political aspirations of diaspora Estonians with those of in-
country political activists took place somewhat later, in mid- to late 1990, i.e. after
the Supreme Soviet of the Estonian SSR on 30 March 1990 adopted a declaration
embarking on the road to full independence.

Conclusions

The governments of all three Baltic states were painfully aware of pressure that
the USSR was exerting on their freedom of independent manoeuvre from 1939
onwards. They also were quite aware, thanks to their diplomats serving abroad, of
exile governments being formed and recognised for Western and Central European
countries attacked and overrun by Nazi Germany. Of the three countries, only the
President of Lithuania took seriously enough the advice offered to him that, once
he had escaped from Lithuania after its occupation by the Red Army, he sought to
create a government-in-exile. Most likely, the idea of empowering an individual to
form a government-in-exile might have posed a future challenge to the personal
authority of A. Smetona, were such a government to prove decisive in reversing the
fortunes of Lithuania. Given that all three Baltic Presidents had been self-propelled
into their posts in an anti-constitutional manner, such considerations might well
have prevented their acting to create a serious reserve authority outside the writ of
the USSR.

Two senior Latvian diplomats were officially empowered by the Latvian
government on 17 May 1940 to act to defend national interests were the Government
of Latvia cut off from communicating with them. Their powers were circumscribed
geographically and were limited to 10 years duration. The Lithuanian government
issued a less formal order for its diplomats to work independently. By contrast, no
comparable steps appear to have been taken by the Estonian government even to the
extent of empowering its diplomats to act were the Government of Estonia cut-off
from communicating with them. However, a Government-in-Exile was formed by
the Estonian exile community in the mid-1950s, and manifested its existence by
lobbying Estonian national interests. It did not receive official recognition, nor did
its formation prejudice the standing of accredited members of the Estonian Foreign
Service. Nevertheless, this entity preserved a competence in legal argumentation
that was absent from the Latvian exile community.

¥ Further to this, see: Deksnis, E. B., Jundzis, T. Restoration of the Sovereignty and Independence of the
Republic of Latvia 1986-1994. Riga, 2015, p. 68.
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Several Latvian diplomats living abroad were energetic and made legally
sound efforts during the Second World War to manifest the legal continuity of the
Republic of Latvia, yet they failed to elicit from the USA, and even less from the UK,
support for immediate post-war restoration of Latvian independence.

During the first decade after the end of the Second World War, members of
the Latvian exile community engaged in a heated and short-lived discussion
about creating if not a full-blown government-in-exile, then identifying an acting
President-in-exile. The designate for this post was recognised by a number of
authorities, including surviving members of the High Court of the Republic,
but rejected by the majority of the Latvian exile community. His actions were
strenuously opposed by surviving members of the Latvian Foreign Service. Latvian
organisations that sought to represent themselves as speaking authoritatively on
behalf of their occupied homelands were recognised as interested and informed
entities though not granted recognition akin to a government in exile.
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The viewpoint that the Latvian Central Council was the only organisation in the territory of Latvia
that kept the idea of the continuity of the Latvian state alive is unfounded. The Latvian local
Self-administration, which could also be called the collaboration Self-administration, has used
the argument that the Latvian state has not passed away due to the occupations, but instead
continues to exist as a subject of international law in a number of petitions to the German civil
administration.

There were opportunities for Latvians to state their opinion in questions regarding Latvia’s
statehood, usually in concurrence with resolving other issues, such as the formation of the
Latvian Legion, issuing passports to inhabitants of Latvia, questions regarding reprivatisation
and belonging of goods and property of Latvian residents, as well as discussion about granting
autonomy to Latvia. Out of the 15 documents analysed in this article at least 12 were submitted
to the German civil administration in Latvia.
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levads

1943. gada 13. augusta tika nodibinata Latvijas Centrala Padome (turpmak -
LCP). Bija jau pagajusi tris gadi, kop$ PSRS bija okupéjusi un anektéjusi Baltijas
valstis. Bija arl pagajusi divi gadi, kop$ pirmo okupétaju varu — PSRS - bija nomai-
nijis otrs okupétajs — nacistiska Vacija. Nav ta, ka laika posma lidz LCP dibinasanai
nekas nebiitu noticis Latvijas valststiesiska jautajuma risinasana un ka tikai LCP
butu bijusi Latvijas valstiskas nepartrauktibas idejas raditaja un uzturétaja.' Doma,
ideja par Latvijas valsts tiesisko talakpastavésanu neradas ar LCP paradisanos uz
skatuves. LCP dibinasanas laika uzskats, ka Latvija ar okupaciju nav gajusi boja un
turpina pastavet ka starptautisko tiesibu subjekts, bija jau ieguvis savu noforméjumu
dazados dokumentos, ari tiesiskos tekstos.?

Ja pievér$amies tuvak notikumiem un norisém vacu okupacijas laika Latvija,
tad visu daudzo un dazado notikumu un norisu starpa klast redzams, ka jautajumi
par Latvijas tiesisko stavokli visplagakaja §1 jédziena izpratné jau no pasa sakuma
bija dazadu latvie$u - gan atsevisku individu, gan arl “oficialu” Zemes pasparval-
des amatpersonu intere$u loka. Latvie$i ar vacu parvaldes amatpersonam runaja par
“autonomiju”, pie tam ar vardu “autonomija” latviesi varéja saprast gan kaut kadu
Latvijas autonomijas modeli Vacijas valsts parvaldes ietvaros, gan ari nakamo suve-
réno un neatkarigo Latvijas valsti. Sarunas skara Latvijas valststiesisko statusu - vai
Latvijas valsts ar padomju okupaciju juridiski beigusi eksistét ka starptautisko tiesi-
bu subjekts, vai ta pastav talak ka starptautisko tiesibu subjekts, ko seviski uzsvéra
latvie$u sarunu partneri. Runaja par Latvijas iedzivotaju privatipasumu, ko vacu ci-
vilparvalde soljjas atdot atpakal bijusajiem ipasniekiem, ta likvidéjot padomju varas
izdaritas nacionalizacijas sekas. Runaja par Latvijas iedzivotaju pasém, par to, kads
pilsonibas apziméjums tajas batu ierakstams — vai nu “bezpavalstnieks”, vai “pilso-
niba nezinama”, vai “PSRS pilsonis”, vai ar1 “bijusas Latvijas pilsonis”.

So tiesisko jautajumu apspriesana sarunas un saraksté ar vacu iestidém un to
parstavjiem sakotnéji izauga no neizpratnes vai nezinasanas, jo vacie$i “nedefinéja”
latvieSiem ne to, ka batu saprotama vacu okupacija, ne to, vai Latvijas uznems$anu
PSRS sastava Vacijas valsts ir de jure atzinusi, vai Latvijas iedzivotaji uzskatami par
PSRS pilsoniem, vai Latvijas iedzivotaju manta ir PSRS ipagums. Turpreti vélak ta
bija apzinata riciba — paust, ka PSRS okupacija no starptautisko tiesibu viedokla bi-
jusi nelikumiga un ka tapéc Latvijas valsts turpina pastavét ka starptautisko tiesibu
subjekts.

Apspriezot valststiesiskos jautajumus, latvieSu parstavju sarunu partneri bija
vacu ierédni, kuri galvenokart parstavéja generalkomisaru Riga (Latvijas gene-
ralapgabals), retakos gadijumos tie bija Austrumzemes (Ostlandes) reihskomisara

! Par LCP dokumentiem un to likteni sk.: Neiburgs, U. Latvijas Centrala padome nacistu okupétaja

Latvija (1943-1945). Izpétes aktualitates un rezultati. No: Latvijas Vésturnieku komisijas raksti.
25. s&j. Okupacijas rezimi Baltijas valstis 1940-1941. Riga: Latvijas véstures institata apgads, 2009,
ISBN 978-9984-824-15-4, 235.-279. Ipp.

Par problematiku saistiba ar Latvijas valstiskas nepartrauktibas ideju un Latvijas Centralo Padomi sk.:
Kangeris, K. Latvijas Centrala Padome - Latvijas valstiskas nepartrauktibas idejas uzturétaja? Referats
vienibas “Austrums” sarikojuma Riga 17.10.2013.
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darbinieki. Tomér $iem vacu ierédniem bija aizliegts ar latvieSu parstavjiem runat
par jautajumiem, kas skara Latvijas suverenitati un valsts tiesisko talakpastavesanu.?
Vacu ierédni Riga varéja latviesiem paust tikai to, ko viniem Berliné noradija, pie-
méram, ka Vacijas valsts latviesus ir atbrivojusi no bol§evisma un lidz ar $o atbrivo-
$anu vini esot arl zaudéjusi savu piederibu PSRS, izvairoties no skaidrojumiem, ko
juridiski nozimé “piederibas pie PSRS” zaudésana. Par Latvijas iedzivotaju pilsonibu
runaja un léma Berliné visaugstakajos parvaldes limenos, bet $ie léemumi bija un pa-
lika slepeni, un tie nebija domati Latvijas Zemes pasparvaldes loceklu zinasanai, kur
nu vél plasakai sabiedribai.

Par Latvijas valststiesiskajiem jautajumiem latviesi (Zemes pasparvalde) ar va-
ciesiem (civilparvalde) principa oficiali nerunaja, tacu iespéjas izteikt savu viedok-
li Latvijas valststiesibu jautajumos tomér radas. Tas parasti notika, risinot kadus
konkrétus jautajumus - tie varéja but saistiti ar Latvie$u legiona veido$anu, ar pasu,
personas dokumentu pieskirSanu Latvijas iedzivotdjiem un ierakstiem tajos, ar re-
privatizaciju un Latvijas iedzIvotaju mantas un ipaguma piederibu vai ari ar diskusi-
ju par autonomijas pieskir$anu Latvijai.

Vaciesi savu patieso nostaju Latvijas valststiesibu jautajumos latviesiem nekad
neatklaja. Kaut ari 1943. gada vini pasi apsvéra autonomijas pieskir$anu Latvijai, tas
tomeér vél nenoziméja, ka vini atklas, ka skatas uz Latvijas inkorporaciju PSRS un uz
sekam, kas no tas izriet.

1. Dokumenti

Sai raksta ieceréts apskatit un analizét Latvijas Zemes pasparvaldes iniciativas
un skaidrot pasparvaldes viedokli par Latvijas valsts tiesisko stavokli. Vacu
okupacijas laika dokumentos lidz §im izdevies atrast vismaz 12 dokumentus/
iesniegumus/véstules, kuras Latvijas Zemes pasparvalde vacu civilparvaldei
izteikusi savu viedokli par Latvijas valststiesisko stavokli (dokumenti Nr. 1-12). Sai
dokumentu grupai butu japieskaita ari divi latvieSu un viens vacu tieslietu ekspertu
atzinums par Latvijas valststiesisko stavokli (dokumenti Nr. 13-15):

1) 23.02.1942. - Zemes pasparvaldes Jurniecibas departamenta iesniegums
reihskomisaram.

2) 24.07.1942. - Zemes pasparvaldes iesniegums generalkomisaram Riga.

3) 24.07.1942. - Zemes pasparvaldes (Valdmanis) iesniegums okupéto
austrumu apgabalu reihsministram Rozenbergam.

4) 04.11.1942. - Valdmana memorands “Latvie$u probléma”.

5) 13.02.1943. - Zemes pasparvaldes memorands (iesniegums general-
komisaram) legiona jautajuma.

6) 02.04.1943. - Tas pats.

7) 23.03.1943. - Zemes pasparvaldes iesniegums okupéto austrumu apgabalu
reihsministram Rozenbergam (kugi).

8) 16.11.1943. - Zemes pasparvaldes iesniegums legiona u. c. jautajumos gene-

ralkomisaram.
9) 28.12.1943. - Iekslietu generaldirektora Dankera raksts generalkomisaram
(pases).

10) 11.11.1944. - Latvijas Zemes pasparvaldes véstule okupéto austrumu apga-
balu reihsministram Rozenbergam.

> Der Reichsminister fiir die besetzten Ostgebiete an den Reichskommissar, z. Hd. v. Friindt, 11.09.1941.

Bundesarchiv - Berlin (Vacijas Federalais arhivs, BA-B), R 92/45.
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11) 14.12.1944. - Latvijas Zemes pasparvaldes véstule Vacijas reiha arlietu mi-
nistram fon Ribentropam.

12) 01.02.1945. - Latviesu legiona generalinspektora Bangerska iesniegums
SS reihsfireram Himleram.

13) 30.06.1942. — profesora Launa ekspertize (16 siki apdrukatas Ipp.).

14) 1943. gada pavasaris (péc 18.02.1943.) — tris latvie$u juristu atzinums Latvi-
jas ipasumtiesiska jautajuma (12 lpp.).

15) 1943. gada beigas — Zemes pasparvaldes Memorands par ligumu tiesisko
stavokli, kas regulé vacu tautas piederibas pilsonu izcelosanu no Latvijas un
norékinasanos par izcelotaju un Reiha vaciesu atstato mantu (21 lpp.).

2. Vacu viedoklis

Vacu okupacijas parvaldes darbinieki jau no sakta gala bija sagatavojusies tam,
ka baltieSu aprindas bus jasastopas ar $adu argumentu: padomju okupacija nav
skarusi Baltijas valstu suverenitati. Ka neka bija zinams, ka §i téze cirkulé baltiesu
diplomatu aprindas Londona un Vasingtona. Kad $i téze pirmo reizi rakstita veida
paradijas Baltija - lietuvie$u memoranda 1941. gada 5. augusta,* okupéto austru-
mu apgabalu reihsministrs Alfréds Rozenbergs (Alfred Rosenberg, 1893-1946) lika
izstradat “juridisko pamatojumu vacu prettézém”™ Bemerkungen zu der litauischen
Denkschrift vom 05.08.1941 iiber die Fortexistenz des litauischen Staates.” Prettézu
autors bija slavenais starpkaru laika mazakumtautibu tiesibu eksperts un Vacu tau-
tibas grupu savienibas pilnvarotais Eiropa - baltvacietis no Igaunijas Dr. Verners
Haselblats (Werner Hasselblatt, 1890-1958).

V. Haselblats argumentéja, ka neesot nekadu $aubu par to, ka no starptautisko
tiesibu viedokla PSRS ir anektéjusi Lietuvas valsti un Lietuva lidz ar to ir zaudéjusi
savu valstisko neatkaribu, nemaz nerunajot par suverenitati, kas esot tikai valstis-
kuma papildu elements. No starptautisko tiesibu viedokla aneksija esot spéka tad,
ja anektétajam esot noteikta griba ilgstosi valdit, ja anektétaja apgabala valsts vara
esot pilnigi paklauta un ta vairs neesot spé&jiga izradit jebkadu pretestibu. Lietuvas
gadijuma visi prieks$noteikumi aneksijas derigumam (Giiltigkeit) esot izpilditi.

Kopsavilkuma tika atzits, ka nakotné nebutu lietderigi pielaut patstavigas Lietu-
vas valsts izveido$anu:

“Lietuvas apgabala parvaldisanu ka agrakas PSRS teritorijas dalu kartos
Vacijas reihs attiecigi péc kara mérka prasibam, kas ir bolSevisma uzvarésana
un iznicindsana, ka ari pielagojoties saimnieciskajam un politiskajam
nepieciesamibam, pie kuram nekada zina nav pieskaitama valstiska
neatkariba [autora izcélums - K. K], jo, ka ir pieradijies, ta nav iepretim
PSRS nosargajama, un, ja atjaunotos apstakli, kadi bija pirms vicu karaspeka
iesolosanas, ta ari nakotneé nebiis nosargajama.”

So Haselblata memorandu (prettézes) vacu civilparvalde Latvija ka argumenta-
cijas bazi principa izmantoja lidz savas valdiSanas galam. Ar $im prettézém iepa-
zistinaja Austrumzemes civilparvaldes vado$os darbiniekus, jo bija paredzams, ka
viniem ikdienas darba bus jasastopas ar lietuvieSiem, igauniem un latviesiem, kuru
argumentacija par savas valsts tiesibam $§i téze varés izradities nozimiga. Tomér
4 Denkschrift iiber die rechtliche Lage und die tatsdchlichen Verhiltnisse im Gebiete Litauen,
05.08.1941. BA-B, R 90/122.

Bemerkungen zu der litauischen Denkschrift vom 5.8.1941 iiber die Fortexistenz des litauischen
Staates [August 1941]. BA-B, R 90/4 un R 92/45.
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ielaisties diskusijas ar baltieSu parstavjiem par $o valstu statusu vacu civilparvaldes
ierédniem tika aizliegts.® Prettézes bija domatas tikai pasu zinasanai.

1943. gada pavasari, kad generalkomisars Oto Drekslers (Otto Drechsler, 1895-
1945) bija sanémis Zemes pasparvaldes memorandu, kura bija uzsverts, ka Latvijas
tauta nekad neesot pienémusi léemumu iestaties PSRS (Sai raksta minétais doku-
ments Nr. 6), reihskomisara Politiska nodala un pats reihskomisars par jaunu nora-
dija generalkomisaram Riga, ka A. Rozenberga 1941. gada 11. septembra noradijumi
veél vienmeér esot spéka un ka vin$ no Zemes pasparvaldes nedrikstot pienemt neka-
dus memorandus, kas skar jautajumus par Latvijas valsts tiesisko talakpastavésanu.’”
Sai sakariba Okupéto austrumu apgabalu ministrija uz Rigu nositija papildu skaid-
rojumus, ka batu saprotama Latvijas valsts piederiba Padomju Savienibai.®

Sais skaidrojumos bija teikts, ka, Latvija izveidojot civilparvaldi, Okupéto aus-
trumu apgabalu reihsministrija vienmér némusi véra to tiesisko stavokli, kads pa-
stavéjis 1941. gada 22. junija: tas noziméja atzit gan padomju varas Istenoto Ipasuma
nacionalizaciju, gan ari to, ka latviesi péc 1940. gada 7. septembra kluvusi par PSRS
pilsoniem. Ja Zemes pas$parvalde uzsverot Latvijas suverenitates tiesisko talakpa-
stavésanu, tad tas notiekot tapéc, lai Vaciju Latvijas tiesibu jautajuma pozicionétu
ka netaisnu. Tikai $i iemesla dé] vien ar latvieS$iem nebutu jaielaizas diskusijas par
valsts tiesibam. Ja kadreiz Vacija Latvijai dos autonomijas vai pussuverénas valsts
statusu, tad tas notiks nevis kaut kadu starptautisko tiesibu ramjos par Latvijas
valsts talakpastavésanu no pirmskara laikiem, bet gan tapéc, ka Vacija pati ta veéle-
sies rikoties.

Ta ka Latvijas Zemes pasparvaldes iesniegumi, kuros bija skarti Latvijas valsts
tiesiskie jautajumi, neparstaja ienakt Generalkomisariata, tad Okupéto austrumu
apgabalu ministrija 1944. gada sakuma izstradaja jaunas vadlinijas, kada veida un
ar kadiem argumentiem staties preti vietéjo pasparvalzu parstavjiem Igaunija, Lat-
vija un Lietuva, ja butu jarisina valststiesiski jautajumi. Rakstveida iepretim pas-
parvaldém nedrikstéja izteikties, ka tas jau bija noticis Latvijas gadijuma. Sis jaunas
vadlinijas bija slepenas, un ar tam bija jaiepazistina tikai vacu parvaldes atbildigas
personas.’

Sajas argumentésanas vadlinijas nebija neka biitiski jauna, kas jau nebiitu agrak
pateikts V. Haselblata prettézés vai citos vacu parvaldes dokumentos, iznemot vieni-
gi argumentu par ipasumtiesibu atjaunos$anu: Baltijas tautam jabat pateicigam par
Vacijas “augstsirdigo nostaju”, ka ta neprasot, lai atjaunotu baltvacu muizniecibas
tiesibas uz agrarreformas atsavinatiem zemes ipaSumiem.

Citadi vacu parstavjiem bija japauz $ads viedoklis: ir pats par sevi saprotams, ka
Baltijas generalapgabali ir atdalijusies no PSRS, un tapéc ta nav valsts nodeviba, ja
baltiesi (latvie$i) Vérmahta rindas cinas pret Padomju Savienibu. Sevigki plasi bija
izvérsta argumentacija pret baltieSu pausto valsts talakpastavésanas tézi un atgrie-
$anos pie pirmspadomju laika likumiem. Ja pasparvaldes neuzklausot visus citus
argumentus, tad vacu pusei neparprotami esot janorada, ka “vacu vérmahts nav
Igaunijas, Latvijas un Lietuvas okupétaja armija, kas reizé ari atrodas brivas valsts
[pasvitrojumi originala — K. K] teritorija, bet gan ir Vacijas reiha organs, kas §is tau-
tas ir izglabis no pilnigas deportacijas un biologiskas iznicinasanas. [..] Starp citu,

Der Reichsminister fiir die besetzten Ostgebiete an den Reichskommissar, z. Hd. v. Friindt, 11.09.1941.
BA-B, R 92/45; 25.09.1941. Sis prettézes tika izsttitas vadosajiem civilparvaldes darbiniekiem.

7 Lohse an Generalkommissar, 30.04.1943. LNA LVVA, P 70. f,, 5. apr., 56. L.

8 Leibbrandt an Reichskommissar, 12.07.1943. LNA LVVA, P 70. f,, 5. apr., 56. 1.

9 Rosenberg an Lohse, 15.03.1944. LNA LVVA, P 70. £, 5. apr., 56. 1; noraksti: BA-B, R 6/24 un R 6/58.
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batiski, ka Vacijas reihs baltiesu tautam ir nodrosinajis to substanci, tautisko eksis-

tenci un kultaru, un tas ir svarigak neka visi valststiesiskie juridiskie pratojumi”.’

3. Latvijas kugi:"" dokumentiNr. 1, 2,3,7,13

Latvijas Zemes pasparvaldes Jarniecibas departaments ar vacu okupacijas varas
iestadém jau 1941. gada augusta bija uzsacis saraksti par Latvijas kugu likteni. Pir-
mo plaso iesniegumu Jarniecibas departaments iesniedza 1942. gada 23. februari,
Austrumzemes reihskomisaram ladzot izbeigt pret 14 Latvijas kugiem uzsakto pri-
zu tiesas procesu un kugus atdot atpakal to ipasniekiem."? Jarniecibas departamenta
argumentacijai bija divas linijas. Pirma argumentéja: ta ka Vacijas reihs atzistot pri-
vatipasumu, tad tas nevarot but saskana ar Vacijas tiesisko izpratni, ja ta atzitu PSRS
varas istenoto Latvijas kugu nacionalizaciju par likumigu. Otra argumentacijas lini-
ja balstijas uz prizu likumdosanu. Prizu tiesibas kugu piederibu parasti nosakot péc
karoga, ar kuru tas brauc, un, ta ka PSRS karogs uz Latvijas kugiem neesot uzvilkts
saskana ar tiesibu normam, tad kugu piederibu vajadzétu skatit nevis péc karoga,
bet gan péc kugu ipasnieku pilsonibas, kuri neesot ieguvusi PSRS pilsonibu. Vacijas
reihs nekad neesot tiesi (ausdriicklich) atzinis Latvijas inkorporaciju PSRS sastava,
un ari vacu civilparvalde Latvija atzistot agrakas Latvijas brivvalsts izsniegtas pases.
Tapéc Latvijas réderi neesot zaudéjusi savas tiesibas uz kugiem un prizu tiesai kugus
vajadzétu nodot atpakal Latvijas réderiem.

Kad tuvojas pirmo Latvijas kugu lietu izskatiSana prizu tiesa, ari Latvijas Zemes
pasparvalde ar véstulém/iesniegumiem griezas pie generalkomisara Riga'’ un oku-
péto austrumu apgabalu reihsministra Rozenberga,'* skaidrojot Latvijas kugniecibas
jautajumu. Seviski iesnieguma Rozenbergam tika uzsveérts: latviesiem nekada zina
nebasot pienemams uzskats, ka Latvijas tirdzniecibas flote pariesot vacu rokas ka
“ienaidnieka kugi, kuru ipasnieki esot bolSevistu valsts pilsoni”. Bez tam véstulé Ro-
zenbergam tika atzits, ka, pirmkart, Latvijas kugiem braukt ar padomju karogu ari
péc padomju likumiem neesot bijis juridiski pamatoti, un ka, otrkart, péc starptau-
tisko tiesibu normam Latvijas réderi nekad neesot kluvusi par padomju pilsoniem,
jo Latvijas ieklau$anu Padomju Savienibas sastava péc starptautisko tiesibu normam
nevarot uzskatit par likumigu, respektivi, spéka esosu.

Si bija pirma reize vacu okupacijas laika, kad Zemes pagparvalde kada dokumen-
ta vacu parvaldei pauda savu viedokli par Latvijas valststiesisko statusu — ka Lat-
vijas pilsoni neesot kluvusi par PSRS pilsoniem un ka Latvijas inkorporaciju PSRS
sastdva no starptautisko tiesibu viedokla nevarot uzskatit par spéka esosu. Sis domas
$ais divos dokumentos tika izteiktas isi, dazos teikumos, bet Zemes pasparvaldes
nakamajos iesniegumos $i argumentacija tika izvérsta plasuma, izmantojot gan
Hamburgas Universitates profesora Dr. Radolfa Launa (Rudolf Laun, 1882-1975)

10" Rosenberg an Lohse, 15.03.1944. LNA LVVA, P 70. f,, 5. apr., 56. 1; noraksti: BA-B, R 6/24 un R 6/58.
' Tuvak par Latvijas kugu jautdgjumu vacu okupacijas laika sk.: Kangeris, K. Pilsoniba un manta -
tiesiskie un valststiesiskie jautajumi vacu okupacijas laika (1941-1944): Latvijas tirdzniecibas flote.
No: Latvijas Vésturnieku komisijas raksti. 25. s&j. Okupacijas rezimi Baltijas valstis 1940-1941. Riga:
Latvijas véstures institata apgads, 2009, ISBN 978-9984-824-15-4, 547.-561. Ipp.
2 G. Kruminsch an den Reichskommissar fiir das Ostland, 23.02.1942. BA R 92/1281 [dokuments
Nr. 1].
Landeseigene Verwaltung (Oskars Dankers, Voldemars Zagars, Oskars Leimanis, Alfréds Valdmanis,
Janis Skujevics, Péteris Vanags) an Generalkomissar in Riga, 24.07.1942. BA, R 92/1281 [dokuments
Nr. 2].
" Landeseigene Verwaltung an Reichsminister Rosenberg, 24.07.1942. BA, R 92/1281 [dokuments
Nr. 3].
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ekspertizes atzinumus, gan pasu latviesu juristu atzinumus $ajos starptautisko tiesi-
bu jautajumos.

Velak 1943. gada 23. marta véstulé Latviesu Zemes pasparvalde vélreiz noradija,
ka Padomju Savienibas okupacija no starptautisko tiesibu viedokla uzskatama par
spéka neeso$u un tapéc Vacijas valdibai Latvijas kugu prizu tiesas jautajuma butu
jaienem cits viedoklis — kugi jaatdod latvie$u ipasniekiem, seviski ievérojot Latvijas
generalapgabala paredzéto ipasumu reprivatizacijas procesu.'?

Tapéc iesniegumam bija pievienota profesora Launa ekspertize par Latvijas
inkorporaciju PSRS sastava.'® Launs sava garaja ekspertizé norada, ka saskana ar
pastavos$ajam starptautisko tiesibu normam (jo starptautiska sabiedriba - valstu
kopums, vairakums - neesot inkorporaciju atzinusi) Padomju Savieniba neesot juri-
diski ieguvusi Latvijas teritoriju, bet gan to ieguvusi ka teritoriju okupéjosa vara, kas
taja uztur kartibu, mieru un drosibu. Bez tam Latvijas Saeimas 1940. gada 21. ja-
lija lemums iestaties PSRS sastava esot bijis nelikumigs, jo neesot ievérota Latvijas
Satversme. Vacijas prizu tiesai esot janem véra viedoklis, ka Latvija ka valsts de jure
vél tagad pastavot un ka tas iedzivotaji esot Latvijas un nevis Padomju Savienibas
pilsoni. Ekspertizé gari un plasi iztirzats ari jautajums, ka batu novértéjama Vacijas
valsts riciba Latvijas inkorporacijas atzi$anas jautajuma, secinot, ka Vacijas valsts
Latvijas inkorporaciju nav atzinusi. Vacijas valsts 1940. gada paradito “konkluden-
to ricibu” nekada gadijuma nevarot iztulkot ka piekrisanu inkorporacijas atzisanai.
Tadeé] péc starptautiskajam tiesibam lidz turpmakam vél de jure pastavot Latvijas te-
ritoriala integritate, pilsoniba, Latvijas valsts un tas pilsonu ipasuma tiesibas, kamér
Vacijas reihs neesot spéris citus definitivus inkorporacijas atzisanas solus.

4. Latviesu legions:'” dokumenti Nr. 4,5, 6, 8

Karaspéka izveido$ana no Latvijas iedzivotdjiem saka ieziméties péc 1942. gada
novembra sakuma, kad Alfréds Valdmanis (1908-1970) vaciesiem bija iesniedzis
savu memorandu “Latvie$u probléma” (04.11.1942)."® Tam sekoja konkréts piedava-
jums Latvija mobilizét 100 000 viru.

Pirmo konkréto priekslikumu generalkomisaram iesniedza pats Valdmanis
1942. gada 30. novembri, ka “minimalo prasibu” mobilizacijai izvirzot “neatkaribas
restauraciju”.!® So Valdmana priekslikumu generalkomisars nepienéma, noradot,
pirmkart, ka vins neesot latviesu tautas parstavis, un, otrkart, ka iesnieguma esot
izvirzitas neiespéjamas prasibas.

Divas dienas vélak tika iesniegts jauns priekslikuma teksts, ko Soreiz bija pa-
rakstijusi visi septini Zemes pasparvaldes generaldirektori un ko generalkomisars

15" Dankers an Reichsminister fiir die besetzten Ostgebiete, 23.03.1943. BA-B, R 92/1281 [dokuments
Nr. 7].
Gutachten iiber die Frage sind die deutschen Grichte an die nach russischem Recht im Sommer 1940
vollzogene Einverleibung Lettlands in die Union der Sozialistischen Sowjetrepubliken gebunden?
Rudolf Laun, 30.06.1942. BA-B, R 92/1281 [dokuments Nr. 13].
Plasi par valststiesiskajiem jautajumiem vacu okupacijas laika rakstijis Karlis Kangeris, sk.: Kangeris, K.
Latvijas valststiesiskie, pilsonibas un materialo vértibu jautajumi vacu okupacijas laika (1941-1945).
No: Latvijas Vésturnieku komisijas raksti. 25. s€j. ..., 137.-172. Ipp.; Kangeris, K. Izvéles iespéjas:
“Jauna Eiropa’, padomju republika vai neatkariga valsts. Valststiesiskie jautajumi un “liela politika”
kara gados (1941-1945). No: Latvijas Vésturnieku komisijas raksti. 1. s&j. Latvija Otraja pasaules kara.
Riga: Latvijas véstures institata apgads, 2000, ISBN 9984-601-98-6, 79.-94. Ipp.
Zemgals, B. Dienas baltas nebaltas. Stasts par Alfréda Valdmana darbu tautai un tévzemei. Zenéva:
Leonids Zemgals, 1949, 155.-163. Ipp. [dokuments Nr. 4].
Valdmana véstule generalkomisaram, 30.11.1942. Zemgals, B. Dienas baltas nebaltas ..., 84.-85. Ipp.
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O. Drekslers nositija talak citam vacu iestadém.?® Teksts bija formuléts diplomatis-
kak, bet taja netrika norazu uz Latvijas tiesiskajiem jautajumiem:

“Latvijas Zemes pasparvalde atlaujas noradit, ka ta nav ne valststiesiski, ne
praktiski spéjiga istenot mobilizaciju. Latviesu tauta un vinas provizoriska
parstavnieciba — Zemes pasparvalde — vel visu laiku gaida Lielvacijas Vadona
lemumu par Latvijas valststiesiska statusa atrisinasanu.

Mums ir stingra parlieciba, ka tikai suverenitate, lidzigi Slovakijai, Latvijas
gadijuma biutu tas valstiskais veidojums, kas latvieSu tautd izraisitu
patriotisku sajiusmu un apzinu par absolitu vacu-latviesu liktena kopibu un
kas dotu ari pozitivus rezultatus, ja biitu jarekinds ar tautas nobalsosanu,
kuras nozimi miisu zemé nedrikst novertét par zemu’”.

Ta ka 1943. gada februara sakuma vaciesi bija noteikusi mobilizacijas kartibu un
iesaucamos gadagajumus (1919-1924), bet Zemes pasparvaldei te nebija bijusi neka-
da teiksana, tad ta speciala memoranda 1943. gada 13. februari vélgjas izteikt savu
viedokli, “lai ar to raditu iespé&jas musu tautu atklati un brivi uzaicinat upurpilnai
cinai pret PSRS, neparkapjot starptautiskas tiesibas un Hagas sauzemes kara vesa-
nas konvencijas”.*!

S$i memoranda pilnais teksts nav atrodams starp vacu civilparvaldes dokumen-
tiem, un $ajos dokumentos nav ne mazako norazu uz $ada dokumenta eksistenci.
Loti iespéjams, ka memoranda pilnais teksts vacieSiem nekad netika iesniegts. Pilna
memoranda teksta norakstu 1943. gada latvie$u aprindas slepeni nosutija uz Zvied-
riju, kur tas tika talak izplatits.**

Latvijas Zemes pasparvalde sava 13. februara memoranda ievada uzsvéra, ka
mobilizacijas priek$noteikums esot patstavigas Latvijas valsts pastavésana. Ar me-
moranda izteiktajiem priekslikumiem pasparvalde véloties mobilizacijas akcijai dot
juridisku un tautas dzilakam vélmém atbilstosu tiesisku un faktisku bazi.

Memoranda 2. nodala analizéta Hagas sauzemes kara ve$anas konvencija. No
konvencijas izrietot, ka mobilizacijai esot sava veida piespiedu raksturs. Tomér
butiskakais esot nevis $ie “spaidi”, bet gan tas, ka ar mobilizaciju kareivis tiekot
iesaistits akcija pret savu tévzemi. No ta izrietot jautajums, vai Padomju Savieniba
butu uzskatama par latviesu tautas tévzemi vai ne. Skaidrs, ka PSRS Latvijas iedzi-
votajus uzskatot par PSRS pilsoniem. No ta izriet, ka PSRS visus Latvijas pilsonus,
kas piedalas kara pret to, uzskata par valsts nodevéjiem ar visam no ta izrieto$ajam
konsekvencém. “Tapéc visu latviesu varda Zemes pasparvalde deklaré, ka suveréna
latvie$u tauta nekad nav pienémusi lémumu pievienoties PSRS vai nodot tai dalu no
savam suverénajam tiesibam.”

Memoranda 3. nodala tuvak apskatita Latvijas pievieno$ana PSRS. Ta ka par
Latvijas pievienosanos PSRS Latvija nav notikusi tautas nobalso$ana, ka to prasa
Satversme, tad $1 iestasanas juridiski nekad nav ieguvusi likuma spéku. Tapéc Latvi-
jas ieklausanai PSRS starptautiskajas tiesibas nav seguma un ta no sakta gala uzska-
tama par spéka neeso$u. Ir notikusi tikai brutala, varmaciga aneksija. No ta izriet,

20 [Antrag der landeseigenen Verwaltung], 02.12.1942. LNA LVVA, P 70/5/32.

2l Landeseigene Verwaltung Lettlands an Generalkommissar in Riga, 13.02.1943. Teksts atrodams,
pieméram, Latvijas Arlietu ministrijas arhiva starp bijusas Londonas siitniecibas dokumentiem vai
ari ASV Valsts arhiva: National Archives and Records Adminstration (NARA), M 1177, 17. rullis
[dokuments Nr. 5].

22 Enclosure No. 3 to despatch No. 2214, dated September 21, 1943. NARA, M 1177, 17. rullis [dokuments
Nr. 5].
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ka “Latvijas tauta un ari Latvijas valsts nav zaudé&jusi ne savu suverenitati, nedz ari
ta iestajusies PSRS”.

Memoranda 4. nodala pievérsas Tautu Savienibas 1932. gada 11. marta lému-
mam neatzit teritorialas parmainas, kas ir pretruna ar 1928. gada Briana-Keloga un
Tautu Savienibas paktu. No $o starptautisko normu pamata izrietot, ka ar okupaciju
raditais stavoklis neesot atzistams. Ari citas valstis lidz $im neesot de jure atzinu-
$as Latvijas inkorporaciju PSRS sastava. “Neskatoties uz to, Vacijas valstij batu ta
iespéja pasai no sevis pazinot, ka Latvijas aneksija bijusi nelikumiga, ar ko skaidri
paraditu, ka Latvija nepieder PSRS.”

Ta ka 1943. gada 13. februara memorands vacie$iem nekad netika iesniegts,
viniem 1943. gada 2. aprili tika iesniegts §1 memoranda izvilkums, lai “iespé&jami
driz panaktu vacie$u lémumu par Latvijas generalapgabala starptautisko tiesibu
statusu”.?® Zemes pasparvaldes 2. aprila iesniegums generalkomisaram O. Dreksle-
ram sastavéja no 13. februara memoranda 3. nodalas. Uz to neviena vacu civilpar-
valdes iestade Zemes pasparvaldei neatbildéja.

Otru memorandu saistiba ar LatvieSu legiona veidoSanu, kura skara Latvijas
valsts tiesibu jautajumus, Zemes pasparvalde iesniedza 1943. gada 16. novembri,
savu palik§anu amata saistot ar zinamu prasibu izpildisanu.?*

Iesnieguma bija teikts, ka Zemes pasparvalde pie labakas gribas nevarot piekrist
uzskatam, “ka latvie$u tautu un vinu valsti no vacu puses uzskatot par Padomju Sa-
vienibas sastavdalu, ja runa esot par materialam vértibam, bet pretéjais izpauzoties
tais gadijumos, kad Latvijas déli un zemes bagatibas jaiesaista cina pret bol$evismu”.
Latvijas tautas mobilizéSana esot ciesi saistita ar jautajumu par Latvijas inkorporaci-
jas PSRS neatzi$anu. “Tesaukto latvie$u viru stavoklim starptautisko tiesibu zina tik
talu batu jabut skaidram, ka vismaz péc zemes (valsts) tiesiskam nostadném, kuras
armija vini dodas kara, vini neskaititos ka nodevéji.”

So Zemes pasparvaldes iesniegumu interni komentéja reihskomisars Hinrihs
Loze (Hinrich Lohse, 1896-1964).>> No Vacijas reiha puses esot izslégts, ka tas neatzi-
tu Latvijas ieklau$anu PSRS sastava. Ieklausanu Padomju Savieniba Latvija pati pie-
némusi, neizradot nekadu pretestibu. Prieksnoteikumus, lai Latvijai butu iespéjas iz-
staties no Padomju Savienibas, ir radijis Vacijas reihs ar valsts atbrivosanu. Izstaganas
no Padomju Savienibas galigi tiks istenota péc Padomju Savienibas pieveik$anas kara.

Genralkomisars O. Drekslers Zemes pasparvaldei atbildéja rakstiski, pazino-
dams, “ka sakara ar to, ka vacu vérmahts ir ienémis Latvijas generalapgabalu, Latvi-
ja vairs nav uzskatama par Padomju Savienibas sastavdalu”.?®

Saistiba ar pasparvaldes 1943. gada 16. novembra iesniegumu un draudiem at-
kapties no amatiem Berliné tika apsvérts, vai $ada gadijuma latviesu generaldirek-
torus nevajadzét apcietinat un ievietot koncentracijas nometné.”” Citi ministrija
ieteica nogaidit reihskomisara un genralkomisara zinojumus, pie reizes ari uzskatot,

2 Drechsler an Reichskommissar, 02.04.1943. LNA LVVA, P 70/5/56 [dokuments Nr. 6].

2 Landeseigene Verwaltung an Generalkommissar, 16.11.1943. BA-B, R 6/5 un R 6/165 [dokuments
Nr. 8]; dokuments publicéts dokumentu krajuma: Latvijas suverenitates ideja liktengriezos. Vacu
okupacijas laika dokumenti 1941-1945. Sast. Vilis Samsons. Riga: Zinatne, 1990, ISBN 5-7966-0671-9,
dok. Nr. 26, 134.-136. Ipp. Dokumentu bija parakstijusi generaldirektori Martins Primanis, Oskars
Dankers, Oskars Leimanis, Janis Skujevics un Alberts Kviesis.

%5 Lohse an Generalkommissar, 05.12.1943. BA-B, R 6/165.

% Drechsler an Generaldirektor des Innern, 02.02.1944; Generaldirektoru padomes sézu protokols
Nr. 164, 02.02.1944. Kopija K. Kangera privatarhiva.

# Der Chef des Fiihrungsstabes Politik, Pers. Referent, 01.12.1943. BA-B, R 6/167.
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ka generaldirekoru apcietina$ana Vacijai butu liels apkaunojums.?® Ar generaldirek-
toriem nekas nenotika, vini palika amatos un turpinaja viniem uzticéto Latvijas ie-
dzivotaju mobilizaciju. Toties turpmakajos iesniegumos vairs nerakstija par Latvijas
valststiesiskajiem jautajumiem.

5. Pases: dokuments Nr. 9

Izstradajot galigos noteikumus jaunajai Ostlandes pasei, vacu civilparvalde no-
teica, ka Latvijas iedzIvotaju gadijuma pasés butu jaraksta “PSRS pilsonis — Latvijas
generalapgabals”. Sis planotais ieraksts pamudinaja Zemes pasparvaldi izteikt savu
viedokli Latvijas iedzivotaju pilsonibas jautajuma.

Péc Zemes pasparvaldes uzskata planotais ieraksts pasé esot pretruna ar starp-
tautisko tiesibu normam un Latvijas republikas valststiesiskajiem aktiem, ka ari
pretruna ar rikojumiem un noradijumiem, kurus izdevusi vacu civilparvalde. Latvi-
jas uznemsana PSRS sastava esot bijusi nelikumiga, jo neesot tikusi ievéroti Satver-
smes noteikumi, kas §ados gadijumos paredz tautas nobalso$anu. Ja vaciesi latviesus
uzskatitu par padomju pilsoniem, tad batu bijis nelogiski 1942. gada 16. junija aici-
nat Zemes pasparvaldi visasakaja veida protestét pret Londonas konferences prasi-
bam, Baltijas valstis péc kara ieklaut PSRS sastava un talin Padomju Savienibas rici-
ba nodot Londona eso$o Latvijas republikas satniecibu. Tapat ari butu nelogiski, ja
latvieSus atzitu par PSRS pilsoniem un Zemes pasparvaldei uzdotu Latvijas pilsonus
iesaukt karadienesta. Citadi tas varétu nozimét, ka vaciesi latviesiem dod rikojumus
izdarit valsts nodevibas aktus. Zemes pasparvalde jau atkartoti esot uzsvérusi, ka
Latvija nav bijusi un nav Padomju Savienibas sastavdala un ka Latvijas iedzivotaji ir
Latvijas un nevis Padomju Savienibas pilsoni. Batu jaatmet nodoms pasés Latvijas
iedzivotajus ierakstit ka PSRS pilsonus, un Latvijas iedzivotajiem ari turpmak ja-
skaitoties Latvijas pilsoniem.?

Uz $o iesniegumu Zemes pasparvalde sanéma rakstisku atbildi no reihskomisara
H. Lozes. Tas bija visai neparasti, un atbildé tika doti paskaidrojumi, ka saprast Lat-
vijas piederibu PSRS:

“Man nav zinams, ka viacu amatpersonas vai Zemes pasparvaldes iestades
bitu paudusas, ka Latvija nekad nav bijusi Padomju Savienibas sastavdala. Es
esmu Jums pazinojis, ka sakara ar to, ka vacu Vérmahts ir ienémis Latviju, ta
vairs nav Padomju Savienibas sastavdala. Toties jau no ta vien izriet, ka fakts
par Latvijas piederibu Padomju Savienibai pirms vacu karaspéka iesolosanas
nav noliedzams.”’

6. Manta: dokumenti Nr. 14, 15

Otrs jautajums, kuram vacu iestadém dazkart vajadzéja pieveérsties, bija par Lat-
vijas inkorporaciju PSRS sastava: kada veida §i inkorporacija no Vacijas puses batu
saprotama un novértéjama - vai ta bija tikai de facto atzi$ana vai reizé ari de jure
atzi$ana?

Par Latvijas inkorporacijas PSRS de facto un de jure atzi$anas jautdjjumiem Vaci-
jas valdiba nav atklati izteikusies. Ja kadreiz kaut kas ir teikts, tad, pieméram, tada
veida, ka “no Vacijas puses Latvijas ieklausana PSRS sastava nav atzita tiesi, bet gan

% Fithrungsstab Politik an Chef des Fithrungsstabes Politik, 04.12.1943. BA-B, R 6/167.
?  Dankers an Generalkommissar, 28.12.1943. LNA LVVA, P 69. f, la. apr., 29. 1. [dokuments Nr. 9].
30 Lohse an Dankers, 04.02.1944. LNA LVVA, P 69. f, la. apr., 29. L.
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tas noticis klusucie$ot un ar konkludento ricibu”.*! Un, ja tiek minéti Vacijas ricibas

pieméri, tad tie parasti ir no 1940. gada, ka, pieméram, Vacijas diplomatisko par-
stavniecibu likvidacija Baltijas valstis, bet galigi nokluséti tiek 1941. gada 10. janvara
t. s. Maskavas ligumi.

Toties Berlines iestadés, kas nodarbojas ar okupétas Latvijas mantas un ipaSuma
jautajumiem, noveértéjot Latvijas inkorporaciju PSRS sastava, valdija vienpratiba:
“. Baltijas valstu iestasanas PSRS sastava esot notikusi likumigi péc tautas nobal-
soSanas $ajas valstis, un Vacijas reihs Baltijas valstu ieklau$anu PSRS sastava esot
atzinis gan faktiski, gan ari formali diplomatiski.”**> Maskavas ligumu paraksti$anai
pamata esot bijusi tiesi PSRS tiesibu atziSana Baltijas valstis, kas nacionalizéjusi arl
Vacijas reiha pilsoniem piedero$o ipasumu.”® Kaut gan vacu puse nelietoja apzimeé-
jumu de jure, tomér Baltijas valstu inkorporacijas PSRS sastava atzi$anai bija de jure
raksturs. Péc Vacijas valdibas uzskata Baltijas valstu pilsoni kluva par PSRS pilso-
niem un vinu manta un IpaSumi ar nacionalizacijas procesu kluva par PSRS mantu
un Ipasumu.

Saistiba ar ipaSumu jautdjumu karto$anu péc privatizacijas likuma izdo$anas
1943. gada 18. februari no latviesu puses tika sagatavotas divas plasas juridiskas
ekspertizes.

1. Triju latvie$u juristu atzinums Latvijas IpaSumtiesiskaja jautajuma (12 lpp.,

sagatavots 1943. gada sakuma).**

2. Memorands par ligumu tiesisko stavokli, kas regulé vacu tautas piederibas
pilsonu izcelo$anu no Latvijas un norékinasanos par izcelotdju un Reiha
vacie$u atstato mantu (21 Ipp., sagatavots 1943. gada beigas vai 1944. gada
sakuma).®

Triju latviesu juristu atzinuma vispirms analizéta Latvijas ieklausana PSRS sa-
stava, atzistot to par nelikumigu; tad starptautisko tiesibu nozime attieciba uz Lat-
vijas inkorporaciju, ko pasaules valstis neesot de jure atzinusas; tad Tautu Savienibas
nostaja par spéka un varas lietoSanu starptautiskajas attiecibas, kas tiek aizliegta;
tad Vacijas reiha nostaja iepretim Latvijai un beigas jautajums, vai ar “otr-okupanta”
(Vacijas) varas parnemsanu Latvija automatiski ari neizbeidzas “pirm-okupanta”

31 Auswirtiges Amt, Dr. Albrecht an Reichskommissar beim Oberprisenhof Berlin, 12.03.1942. BA-B,
R92/1281.

32 Aktenvermerk, 02.10.1943. BA, R 87/90.

3 Der Reichsminister fiir die besetzten Ostgebiete an Reichsminister der Justiz, 04.07.1942. BA-B,
R 87/89.
Triju latviesu juristu atzinums Latvijas ipaumtiesiskaja jautajuma (talakais teksts aiz virsraksta ir vacu
valoda). NARA, M 1177, 17. rullis [dokuments Nr. 14]. Anglu valoda tulkotu dokumentu publicéjis
Andrievs Ezergailis: Stockholm Documents. The German Occupation of Latvia. 1941-1945. What
Did America Know? No: Latvijas Vésturnieku komisijas raksti. 5. s¢j. Riga, 2002, ISBN 9984-601-05-
6, 335.-342. lpp. Juristu atzinuma tekstu latviesu valoda publicéjis Leonids Silins: Silins, L. Nacistiskas
Vacijas okupanti: Masu tautas lielas ceribas un ragta vilsanas. Riga: LU zurnala “Latvijas Vésture”
fonds, 2001, ISBN 9984-643-36-0, 239.-251. Ipp. So dokumentu Siling sauc par “Cetru latviesu juristu
atzinumu”, ta autori minéti V. Zamuels, M. Cakste, R. Alksnis un H. Vitols. Juristu atzinums datéts ar
20.01.1944. Tomeér ir skaidrs, ka $o atzinumu Stokholma izplatija Voldemars Salnajs jau 1943. gada
vasara: Herschel V. Johnson — The Secretary of State, 21.09.1943. NARA, M 1177, 17. rullis. Juristu
atzinums ari atrodams starp satna Jalija Feldmana atstatajiem dokumentiem - atzinumam pievienots
ievads vacu valoda, kura skaidrota latviesu tautas nostaja vacu okupacijas laika: Hoover Institution on
War, Revolution and Peace Archives (HI), Feldmanis collection, Box 2.
Memorandum {iber die rechtliche Lage der Vertrige, welche die Umsiedlung Biirger deutsche
Volkszugehorigkeit aus Lettland und die Verrechnung der von den Umsiedlern und Reichsdeutschen
zuriickgelassenen Werte regeln, bez datuma. Generaldirektora J. Mieza dokumenti, K. Kangera
privatarhivs.
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(PSRS) radita tiesiska sistéma un pienemtie [émumi. Atzinumu latvie$u juristi no-
beidz ar tris punktiem:

“I. agrak bolSeviku okupétas un tagad no Lielvacijas atbrivotas Baltijas valstis
Latvija, Igaunija un Lietuva nav savu suverenitati pazaudéjusas;

2. tikko pieminéta suverenitate nav nekads skerslis, lai $is tautas nevarétu
uznemt turpmakas Jaunds Eiropas tautu saimé un

3. Latvijas politiska un saimnieciska struktira, ka Jaunas Eiropas sastavdala,
tiktu galigi noteikta miera konference, kura ari Latvijai bitu japiedalas.”

Otru memorandu savas specifikas dé| $aja raksta tuvak neanalizésim, tomeér ari
taja skaidri tiek pamatots un izteikts viedoklis, ka ar padomju okupaciju Latvija
savu suverenitati nav zaudéjusi:

“No iepriekséjiem paskaidrojumiem izriet, ka no starptautisko tiesibu viedokla
Latvija ari vacieSu okupacijas parvaldes laika turpina pastavet ka tiesibu
subjekts. Tiesibas, kuras Latvija ieguvusi ar starptautiskiem ligumiem, netiek
ne atceltas, ne ari tas pariet uz okupantu - Vacijas valsti -, bet gan lidz galigai

starptautiska stavokla nokartosanai paliek saistitas ar zemi un tautu”.’

Sie divi memorandi lidz $im nav starp vacu civilparvaldes dokumentiem atrasti,
bet tie arl vél nav visur mekléti, pieméram, Umsiedlungs Treuhandgesellschaft fon-
dos. Ja ari $ie memorandi nebutu tikusi vacieSiem iesniegti, viens ir skaidrs: Zemes
pasparvalde sava argumentacija izmantoja $ajos memorandos rakstito.

7. Politiski iesniegumi: dokumenti Nr. 10, 11, 12

Par Latvijas valsts statusa jautajumu Latvijas Zemes pasparvalde izteicas véstulé
okupéto austrumu apgabalu reihsministram Rozenbergam 1944. gada 11. decembri,
kad pasparvalde Latviju bija jau atstajusi un tagad atradas Berliné. Latvie$u mérkis
esot “brivas patstavigas Latvijas atjauno$ana”. Latvie$u spékus cina pret bolSevismu
varésot vislabak mobilizét tada gadijuma, ja Lielvacija “apsolitu un apstiprinatu”
“brivas un patstavigas Latvijas atjauno$anu un atziSanu”. Pirmais solis $aja virziena
varétu bt pasreizéjas Latvijas Zemes pasparvaldes likvidésana, tas vieta izveidojot
Nacionalo komiteju ar valdibas tiesibam.”’

Lidziga satura veéstuli, tikai daudz plasaku Latvijas Zemes pasparvalde nosuti-
ja Vacijas arlietu ministram Joahimam fon Ribentropam (Joachim von Ribbentrop,
1893-1946). Latvie$u tautai esot jarod galiga skaidriba par savu starptautiski tiesisko
nakotni. Jau tagad Vacijas valsts valdiba varétu “atklati apsolit un apstiprinat latvie-
$u tautai vinas cinas mérki - vinas svétakas ceribas — brivas un pastavigas Latvijas
atjaunos$anas un atzisanas piepildisanu”. Esot nepieciesams ari radit latviesu tautai
parvaldes organu, “kam batu pieskirtas suverénas tautas valdibas tiesibas, kas at-
rodas cie$a savieniba ar Vacijas valsti”. Véstules beigas fon Ribentrops tika lagts
“ievadit Latvijas suverenitates atziSanu un apstiprinasanu no Vacijas valsts vadibas
puses”.*®

Uz Siem iesniegumiem ne Rozenbergs, ne ari Ribentrops neatbildéja. Tomér
situdcija mainijas ar 1945. gada 21. janvari, kad SS reihsfirera Heinriha Himlera

3% Memorandum iiber die rechtliche Lage der Vertrige ..., 13. Ipp.

7 Latvijas Zemes pa$parvaldes véstule Rozenbergam, 11.11.1944. Generaldirektora Jana Mieza
dokumenti, K. Kangera privatkolekcija [dokuments Nr. 10].
Latvijas Zemes pasparvaldes véstule fon Ribentropam, 14.12.1944. Generaldirektora Jana Mieza
dokumenti, K. Kangera privatkolekcija [dokuments Nr. 11].
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(Heinrich Himmler, 1900-1945) rokas tika nodota Kurzemes parvaldisana. Himlers
bija ar mieru pielaut kadas latvieSu Nacionalas komitejas izveido$anu, kurai ari va-
rétu uzticét Kurzemes parvaldi. Tadu uzdevumu Latviesu legiona generalinspektors
Radolfs Bangerskis sanéma no SS Galvenas parvaldes $efa Gotloba Bergera (Gottlob
Berger, 1896-1975) 1945. gada 6. februari. Pirms Bangerskis So darbu uznémas, ving
vacie$iem bija iesniedzis savu memorandu ar priekslikumiem, ta beigas bija cetri
punkti, kas saistijas ar Latvijas tiesisko statusu:*

“Pec maniem ieskatiem, no vacu puses nepiecieSami $adi deklaréjumi:

1) ka Vicija ne 1940. gada, ne ari tagad neatzist Latvijas pievienosanu
Padomju Savienibai;

2) ka Vicija joprojam uzskata Latviju par patstavigu un neatkarigu valsti
1940. gada 17. junija robeZas;

3) ka Vacijas valdiba atzist Latvijas pagaidu valdibu par vienigo suverénas
varas neseju Latvija;

4) ka Latvijas pagaidu valdiba talit parnem civilo parvaldi ienaidnieka
neienemta un no ienaidnieka atbrivojama Latvijas telpa arpus frontes
joslas.”

Ka jau parasts, par $iem cetriem iesnieguma punktiem vaciesi neizteicas, tomeér
atlaujot 1945. gada 20. februari Potsdama nodibinat Latvijas Nacionalo komiteju
(turpmak - LNK).*® LNK turpmakai darbibai vajadzéja balstities uz jaunievéléta
LNK prezidenta Riudolfa Bangerska (1878-1958) deklaraciju LNK dibinasanas sa-
pulcé un Oskara Dankera (1883-1965) deklaraciju par Latvijas pagaidu satversmes

principiem,*! lai tada veida tiktu sperti “pirmie soli uz Latvijas atjauno$anu”.*?

Kopsavilkums

Latvie$Su Zemes pasparvalde méginaja noskaidrot, vai Vacijas reihs atzinis Lat-
vijas ieklausanu PSRS sastava, vai Latvijas iedzivotaji ir PSRS pilsoni, kam pieder
manta un ipasums Latvija? Bez tam latviesu argumentacija tika ieklauta ari starp-
tautisko tiesibu argumentacija, ka Latvija saskana ar starptautisko tiesibu normam
nav gajusi boja, bet ta ari vaciesu okupacijas parvaldes laika turpina pastavét ka
tiesibu subjekts. To Zemes pasparvaldes ierédni darija atklati, ar dazadiem iesniegu-
miem vér$oties pie vacu civilparvaldes.

Vaciesi savu nostaju Latvijas valsts tiesibu jautajuma nekad atklati neizteica, kaut
savas pozicijas vini bija noskaidrojusi. Latvijas iedzivotaji bija klasificéjami ka piede-
rigi ienaidnieka valstij, respektivi, vini tika uzskatiti par PSRS pilsoniem. Tas reizé
arl nozimeéja, ka visa manta un ipasums Latvija bija bijis PSRS ipasums, kas ar oku-
paciju pargajis vacu rokas. Vacijas reihs uzskatija Latvijas ieklauSanu PSRS sastava
par likumigu un to esot atzinis par galigu (pat de jure izpratné), kaut deklarativi tas
nekad netika izdarits. Un $i nostaja beigu beigas palika nemainiga visu kara laiku.

Iss parskats par Latvijas Nacionalas komitejas nodibinasanu un tas darbibu laika no 1945. gada
20. februara lidz 31. maijam, bez datuma. K. Kangera privatkolekcija [dokuments Nr. 12].

Par Kurzemes parvaldes un Latvijas Nacionalas komitejas jautajumiem tuvak sk.: Kangeris, K. SS
protektorats: vacu Kurzemes parvalde no 1944. gada septembra lidz 1945. gada maijam. No: Latvijas
Okupacijas muzeja gadagramata 2005. Riga: Latvijas Okupacijas muzeja biedriba, 2006, ISBN 9984-
9613-9-7, 79.-89. Ipp.

41 Abi dokumenti atrodami avizé Latvju Balss, 1945. 24. februaris, Nr. 13.

2 Latvju Balss, 1945. 3. marts, Nr. 15.
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Izmantoto avotu saraksts
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Raksta mérkis ir sniegt visparéju ieskatu tajos Latvijas diplomatu darbibas vir-
zienos 1940.-1991. gada, kuriem bija saskare ar juridiskiem jautdjumiem un to
izmanto$anu Latvijas arlietu dienesta darbiba okupacijas un aneksijas perioda, ka
ari analizét daudzus butiskus Latvijas Arlietu dienesta vado$o amatpersonu sasta-
ditos dokumentus, kas atainoja Latvijas valsts oficialo viedokli Latvijas valsts de jure
turpinasanas jautajuma. Analizéti vairaki véstures literatiira minétu Latvijas Re-
publikas arlietu dienesta dokumentu aspekti, kas lidz $im mazak uzsvérti. Dala do-
kumentu, kas fikséti un visai plasi analizéti véstures literatara (pieméram, Latvijas
sitnu protesta notas pret okupaciju 1940. gada jalija un augusta), raksta ierobezota
apjoma dé| netiks vélreiz apskatiti.

Misdienas Latvijas Saeimas Juridiskais birojs ir secinajis un Augstaka tiesa atzi-
nusi, ka valsts varas institicijam ir saisto§s 1990. gada 4. maija Neatkaribas dekla-
racijas preambula ietvertais vésturisko faktu izklasts un to juridiskais novértéjums,
kas pamato valsts nepartrauktibas doktrinu.! Péc raksta autora domam, ari tiem
vésturiskajiem faktiem, kas saistiti ar Latvijas Republikas arlietu dienesta darbibu
Latvijas valsts tiesiskas turpina$anas aizstavésana, ir nozime ne tikai no vésturiska,
bet ari no juridiska viedokla, tadé| tie varétu izraisit juristu interesi. Sadu nozimi ir
jau apliecinajusi arlietu dienesta darbibas faktu izmantosana divos Latvijas Republi-
kas Satversmes tiesas spriedumos?® un vairakas juridisko dokumentu publikacijas un
tiesibu specialistu rakstos.?

Nemot véra to, ka Latvijas valstiska neatkariba 1990.-1991. gada tika atjaunota,
balstoties uz nepartrauktibas doktrinu, Satversmes tiesa 2010. gada 13. maija seci-
naja, ka likumdevéju saista ari augstako valsts amatpersonu riciba arzemés valsts
okupacijas perioda. Satversmes tiesa, analizéjot pilsonibas jautajuma risinajumu
péc neatkaribas atgi$anas, sprieduma konstatéjosaja dala noradija, ka 1919. gada
23. augusta Likuma par pavalstniecibu un 1936. gada 20. februara Likuma par ar-
zemju pasém “normas bija spéka lidz bridim, kad tajas ietverto reguléjumu aizstaja
legitimas Latvijas varas parstavju izdotas jaunakas tiesibu normas”. Turpat talak
svarigs konstatéjums: “. okupacijas laika Latvijas valsts satniecibas arzemés rikojas
Latvijas valsts varda, lai stiprinatu Latvijas valsti, un to izdotie lémumi un veiktas
darbibas ir spéka”. Pilsonibas atjauno$anas procesa bija svarigi nemt véra gadu

! Latvijas Republikas Satversmes komentari. Ievads. I nodala. Visparéjie noteikumi. Riga: Latvijas
Véstnesis, 2014, ISBN 978-9984-840-33-8, 75. Ipp.
Latvijas Republikas Satversmes tiesas spriedums Riga 2007. gada 29. novembri. Lieta Nr. 2007-10-
0102. No: Robezligums. Spriedums. Materiali. Komentari. Riga: Latvijas Véstnesis, 2009, ISBN 987-
9984-840-06-2, 338.-497. Ipp.; [Latvijas Republikas Satversmes tiesas] Spriedums Latvijas Republikas
varda Riga 2010. gada 13. maija lietda Nr. 2009-94-01. Pieejams: http://www.satv.tiesa.gov.lv/upload/
spriedums_2009_94_01.htm [aplikots 12.12.2015.].
Latvijas Republikas Satversmes komentari ..., 155. Ipp.; Pleps, J. Latvijas Republikas kontinuitates
pamato$ana. No: Latvijas valsts tiesibu avoti. Valsts dibina$ana — neatkaribas atjaunosana. Dokumenti
un komentari. Riga: Tiesu namu agentiira, 2015, ISBN 978-9934-508-29-5, 206.-233. Ipp.
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desmitiem ilgu$o Latvijas konsularo parstavniecibu praksi nacionalo tiesibu normu
piemérosana.*

Latvijas diplomatiska dienesta darbiba ir ciesi saistita ar valsts likteni visa valsts
pastavésanas garuma. Neatkaribu atguvusas Latvijas valsts nakotnei ir svarigi vés-
turisko skatijumu papildinat ar izvértéjumu no valstiska viedokla. Tapéc nakotné ir
pétams, pieméram, jautajums, kadus Latvijas tiesibu aktus un cik liela apjoma Latvi-
jas arlietu dienests izmantoja péc 1940. gada okupacijas. Minétais aspekts $aja raksta
nedaudz skarts vésturnieka ieskata.

1. Valdibas 1940. gada 17. maija arkartéjas pilnvaras, arlietu
dienesta statuss un uzdevumi péc okupacijas

1940. gada 17. maija Latvijas Ministru kabinets noléma satnim Londona - Kar-
lim Zarinam - pieskirt arkartéjas pilnvaras: aizstavét Latvijas intereses visas valstis
(faktiski — Rietumvalstis), iznemot geografiski tuvakas valstis Igauniju, Lietuvu,
Somiju, Zviedriju, Vaciju un Padomju Savienibu; izdot saisto$us rikojumus visam
Latvijas misijam (iznemot misijas jau minétajas zemés); rikoties ar valsts lidzekliem
un kustamo un nekustamo mantu, kas ir attiecigo misiju riciba; uz laiku atcelt no
amata satnus, ka ari atcelt no amata vai parvietot paréjos misiju darbiniekus; lik-
vidét parstavniecibas, iznemot sutniecibu ASV; iecelt delegatus sapulcém un konfe-
rencém, ka ari arkartéjos apstaklos nodot $o pilnvaru satnim ASV Alfrédam Bilma-
nim. Sis pilnvaras statos spéka ari tad, ja kara apstaklu dé] Latvijas valdibai nebiitu
iespéjams uzturét sakarus ar Latvijas diplomatiskajam un konsularajam misijam
Rietumeiropa, bet pilnvaru spéka stasanas laiku noteiktu arlietu ministrs, dodot at-
tiecigu rikojumu stitnim Londona. Ja tehnisku iemeslu dé] arlietu ministram nebitu
iespéjams nodot rikojumu satnim Londona, pédéjam pieskirtas arkartéjas pilnvaras
statos spéka automatiski.” Pilnvaras bija iecerétas, lai varétu turpinat Latvijas valsts
intere$u parstavésanu arzemés arkartéja gadijuma Otra pasaules kara apstaklos. Ar-
kartéjas pilnvaras uzlika jaunus pienakumus stutniem K. Zarinam un A. Bilmanim
papildus vinu satnu pilnvaram.

Nav konstatéts, ka Latvijas sutnis Londona K. Zarin$ vai arlietu dienests ko-
puma laika no arkartéjo pilnvaru apstiprinasanas (1940. gada 17. maijs) lidz PSRS
ultimativas notas Latvijas valdibai akceptésanai un pirmajam lémumam par valdi-
bas demisiju (16. jinijs) un PSRS istenotas okupacijas sakumam (17. janijs) batu no
Latvijas pirmskara neatkaribas perioda pédéjas suverénas valdibas sanémusi kadas
papildu instrukcijas par turpmak ienemamo nostaju, konkrétiem uzdevumiem dip-
lomatu talakai darbibai un viniem saisto$us juridiskus aktus turpmakas darbibas
jautajuma, ka ari arkartéjo pilnvaru iedarbinasanu, lai varétu efektivi politiski un

* [Latvijas Republikas Satversmes tiesas spriedums] Par Pilsonibas likuma parejas noteikumu 1. punkta

pirma teikuma vardu “ja registracija notiek lidz 1995. gada 1. jalijam” un otra teikuma atbilstibu
Latvijas Republikas Satversmes 1. un 2. pantam, ka arl Latvijas PSR Augstakas padomes 1990. gada
4. maija deklaracijas “Par Latvijas Republikas neatkaribas atjaunosanu” preambulai. Latvijas Vestnesis,
2010. 18. maijs; [Latvijas Republikas Satversmes tiesas] Spriedums Latvijas Republikas varda ...

> LNA LVVA, 293. f, 1. apr,, 4388. 1, 12., 16., 17., 28. Ip.; Hoover Institution Archives (HIA), Vilis
Sumans Collection, box 1, folder “Increment April 19787; 1940. gada 17. maija pilnvara. Latvju Zinas,
1947. 24. decembris, 3. Ipp.; Valters, M. 15. maija apvérsums un arkartéjas pilnvaras ar pilnvaru tekstu.
Stokholma: Jauna Latvija, 1951, 46., 48. lpp.; Arkértéjo pilnvaru teksts. No: Latvijas okupacija un
aneksija: 1939-1940: Dokumenti un materiali. Sast. I. Grava-Kreituse, I. Feldmanis, J. Goldmanis,
A. Stranga. Riga, 1995, 278.-280. Ipp.; Andersons, E. Latvijas vésture. 1920-1940. Arpolitika. 2. sgj.
Stokholma, 1984, 413. Ipp.; Latvijas valsts tiesibu avoti ..., 211.-212. Ipp.
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diplomatiski turpinat cinu par Latviju.® Valdiba ari 16.-17. junija atturéjas sttnieci-
bam nostit instrukcijas par arkartéjam pilnvaram okupacijas gadijuma.”

Tatad palika spéka iepriekséjie tiesibu akti, kas 1idzsinéjos gados tika izmantoti
darbam miera laika apstaklos. Protams, nebija iespéjams prognozét visas nianses,
kadas varétu rasties bridi, kad arkartéja situacija pienaks, un siki reglamentét iespé-
jamo nepieciesamo ricibu.

Latvijas valdiba pat darbibas izbeigsanas bridi neinforméja sutnus arzemeés par
tur nogulditajam Latvijas valsts vértibam - zeltu un arzemju valatu. Latvijas sit-
niecibas arzemeés varéja rikoties tikai ar sttniecibu riciba eso$ajam nelielajam sum-
mam, bet ne ar Latvijas valsts lidzekliem, jo Latvijas diplomatiskajam parstavnieci-
bam valdiba nebija devusi attiecigas pilnvaras.®

Arkartéjo pilnvaru teksta nekas nebija minéts par valdibas protesta funkciju no-
dosanu satpiem. Turklat pilnvaras minétie satni batu varéjusi protestus iesniegt ti-
kai rezidences valstu valdibam (turklat tikai arpus Baltijas regiona), bet ne Padomju
Savienibai. Ietekmigaka batu bijusi starptautiskai sabiedribai kopuma adreséta po-
litiska pazinojuma delegésana sttniem, bet ari §ads variants pilnvaras nebija pare-
dzéts. Netika paredzéta iespéja veikt ari citas valdibas funkcijas arzemeés (pieméram,
atsevisku ministriju veidos$anu, kadas bija vairakam citu valstu trimdas valdibam
Londona).’

1940. gada 17. maija arkartéjas pilnvaras siatnim K. Zarinam bija valdibas izdots
arlietu dienesta ieks$éjs dokuments. Pilnvaru galvena nozime bija arlietu dienesta
darbibas turpmaka nodrosinasana, vélakajos gados dazi pilnvaras uzskatija par do-
kumentu, kas nodrosina Latvijas valsts kontinuitati. Ari pasi sutni dienesta iekséjas
diskusijas vélak péc okupacijas, kad vini jau bija saskarusies ar arkartéjo pilnvaru
praktiskas pielieto$anas jautajumiem, pilnvaras uzskatija par visai ierobezotam un
nepilnigam, pieméram, ierobezota veida varéja kartot kugu lietas. Satnu darbiba
vairakas valstis bija iznemta no pilnvaru darbibas loka. Pilnvaroti tika satni, kuri
bija jau krietni gados.

Ta ka valdiba nebija konkretizéjusi pilnvaru apjomu, pielietojuma sféras un dar-
bibas mehanismu, vélak “gan K. Zarinam, gan vina darba turpinatajiem parasti na-
cas vadities péc apstakliem”.!?

Ka zinams, K. Ulmana valdiba 1940. gada 16. un 17. junija sédés noléma pienemt
PSRS valdibas 16. junija izvirzito ultimatu un nepretoties padomju okupacijai ne
diplomatiska, ne militara cela. K. Ulmanis arkartas situacija diplomatiska protesta
nianses un nozimi ilglaiciga perspektiva nespéja vai nevéléjas saprast. Skiet, netika
nemts vera, ka valsts vaditajs un valdiba nes atbildibu par sava arpolitiska lemuma

¢ Feldmanis, 1. Latvijas valsts: raSanas, starptautiska atziSana un arpolitiskas darbibas galvenie virzieni
(1918-1940). No: Dokumenti par Latvijas valsts starptautisko atzisanu, neatkaribas atjaunos$anu un
diplomatiskajiem sakariem. 1918-1998. Riga: Nordik, 1999, ISBN 9984-510-64-6, 51. Ipp.; Latvijas
okupacija un aneksija: 1939-1940 ..., 21. Ipp.; Feldmanis, I, Freimanis, A. A., Lerhis, A., Ziemele, I.
Latvijas valsts okupacijas gados (1940-1991). No: Dokumenti par Latvijas valsts starptautisko
atzisanu ..., 132. lpp.; Stranga, A. Latvijas aréja tirdznieciba 30. gadu nogalé. Latvijas Veésture, 1994.
Nr. 1, 24. Ipp.
Lerhis, A. Latvijas Republikas arlietu dienests. 1918-1941. Riga: Latvijas véstures institata apgads,
2005, 228. Ipp.
Andersons, E. Latvijas vésture ..., 84.-414. lpp.; Latvju Enciklopédija. E. Andersona red. 4. sgj.
Rockville, 1990, 504.-505. Ipp.
Feldmanis, 1. u. c. Latvijas valsts okupacijas gados ..., 132. Ipp.
Jekabsons, E., Séerbinskis, V. Latvijas arlietu resors un ta darbinieki 1918.-1991. gada. No: Latvijas
arlietu dienesta darbinieki 1918-1991. Biografiska vardnica. Sast. E. Jekabsons, V. S¢erbinskis. Riga,
2003, 33. Ipp.
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sekam ari starptautiski tiesiska aspekta, kas var atstat ietekmi uz daudziem gadu
desmitiem." Lai ari to Latvijas diplomatu iespéjas, kuri stradaja Rietumvalstis, pie-
vérst pasaules uzmanibu Latvijas liktenim bija ierobezotas, vini laika no 1940. lidz

1991. gadam turpinaja izstradat un paust oficialu viedokli Latvijas valsts varda un
no Latvijas valsts intereSu viedokla aizstavéja Latvijas valsts un latvieSu tautas in-
tereses, turklat tas attiecas ne tikai uz trimda, bet ari dzimtené dzivojo$o latviesu
tautas dalu, kam ilgus gadus nebija iespéjams paust brivu gribu demokratiska cela.
Viens no svarigakajiem diplomatu darbibas virzieniem bija Latvijas valsts tiesiskas
turpinasanas saglabasana.

Sevigki uzskatami un intensivi Latvijas arlietu dienesta izstradatais Latvijas Re-
publikas oficialais viedoklis tika pausts pirmaja gada péc Latvijas valstiskas neatka-
ribas zaudésanas, Vacijas un PSRS kara laika un neilgi péc ta beigim. Sajos gados
tika izstradati valsts nostajas pamatprincipi, kuriem Latvijas arlietu dienests sekoja
visus turpmakos gadus lidz valstiskas neatkaribas atgidanai. Vairaku dokumentu
satura izpauzas ne tikai politiskas nostadnes, bet ari juridisks vértéjums, Latvijas
valsts situacijas skaidrojums.'

Péc padomju varas pasludinasanas Latvija K. Zarin$ saka rikoties, ievérojot iz-
sniegtas arkartéjas pilnvaras. Sttni noléma turpinat darbu saskana ar pédéjas neat-
karigas valdibas agrakiem rikojumiem un Latvijas Republikas tiesibu aktiem.

Jaunu talakas darbibas instrukciju nesanemsana nekluva par pamatu diplomatu
darbibas izbeig§anai. Péc 21. jalija vairaki sttni un grupa zemaka ranga diplomatu
visa sava darbiba uzskatija Augusta Kirhens$teina un veélak Vila Laca vadito Latvijas
PSR valdibu par nelikumigu, tapéc arvien uzsveéra, ka turpina parstavét Latvijas Re-
publiku ka de jure pastavosu valsti un tas pédéjo neatkarigo valdibu - Karla Ulmana
valdibu. Zinama méra ta bija riciba “ar atpakalejosu datumu”, tacu no starptautisko
tiesibu viedokla principiala un logiska. Latvijas arlietu dienesta diplomati ari turp-
makajos piecdesmit gados turpinaja deklarét savu paklautibu pédéjai Latvijas pirma
neatkaribas perioda suverénajai valdibai, kas bija starptautiski atzita.

Latvijas diplomatiskais dienests arzemeés atzina arkartéjas pilnvaras un paklavas
tam." Sutnis K. Zarin$ uzskatija, ka arkartéjas pilnvaras vienmeér var bat noderi-
gas diplomatiska dienesta iek$éjam vajadzibam, ka ari eventualam uzstasanas rei-
zém starptautiskas konferencés."* Izsniegto pilnvaru norakstus K. Zarins iesniedza
arvalstu valdibam," un arkartéjam pilnvaram bija svariga nozime jau 1941. gada,
kad padomju iestades centas parnemt sava riciba Latvijas kugus arzemés.'® Lidzigus
pilnvaru norakstus A. Bilmanis izsttija Amerikas kontinenta valstu valdibam.

Latvijas valsts oficialie parstavji — diplomati - starptautiski protestéja pret Lat-
vijas okupaciju, aneksiju un inkorporaciju un pieprasija tiesiski neatzit Padomju Sa-
vienibas ricibu Latvija un turpinat atzit Latvijas Republiku.!”

U Lerhis, A. Latvijas Republikas arlietu dienesta ieguldijums Latvijas valsts intere$u aizstavésana —
neatkaribas un okupacijas laikmetu pieredze (1918-2008). No: Latvijas valstiskumam 90. Latvijas
valsts neatkariba: ideja un realizacija. Starptautiska konference, 2008. gada 13.-14. novembris, Riga.
Riga: Latvijas véstures institata apgads, 2010, ISBN 978-9984-824-18-5, 110. Ipp.

Sk.: Latvijas Republikas oficiala nostaja Latvijas diplomatiska dienesta dokumentos 1940.-1991. gada.
Dokumentu krajums. Sast. A. Lerhis. Riga: Latvijas véstures institiita apgads, 2015, 41.-87. Ipp.
Sikaksk.: Lerhis, A. Parmainas Latvijas diplomatiska dienesta darbiba (1940. g. jinijs — 1942. g. augusts).
No: Vésturnieks profesors Dr. phil., LZA arzemju loceklis Andrievs Ezergailis: Biobibliografija,
darbabiedru veltijumi 70 gadu jubileja. Riga: Latvijas véstures institata apgads, 2000, 269.-270. Ipp.
Feldmanis, 1. u. c. Latvijas valsts okupacijas gados ..., 133. Ipp.

Feldmanis, I. u. c. Latvijas valsts okupacijas gados ..., 133. Ipp.; Lerhis, A. Parmainas ..., 271.-272. Ipp.
16 Pilnvaras, arkartéjas. No: Latvju Enciklopédija. Red. A. Svabe. 3. s&j. Stokholma, 1953-1955, 1942. Ipp.
17" Sk.: Latvijas Republikas oficiala nostaja ..., 45.-59., 61.-68. Ipp.
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Latvijas un paréjo Baltijas valstu satni varéja turpinat darbibu tikai tajas rezi-
dences valstis, kuru valdibas viniem to atlava darit un turpinaja vinus uzskatit par
pilnvarotiem un paklautiem pédéjo neatkarigo valdibu jurisdikcijai. Stutni nevaréja
pretendét uz valstu vai valdibu galvu funkciju pildisanu, jo vinus savulaik amatos
iecéla suverénas valdibas. Sttni savus amatus pasi nevaréja paaugstinat (nebija ie-
spéjams iecelt sevi augstakos amatos, klut par trimdas valdibu ministriem u. tml.).
Baltijas valstu sttni Rietumvalstis kluva par nedaudzajam amatos palikusajam $o
valstu oficidlam amatpersonam. Diplomatiska un konsulara dienesta vaditaji ta-
gad bija $o valstu augstakas amatpersonas. Tikai Latvijas Republikas diplomatiska
dienesta vaditajam un diplomatisko misiju vaditajiem saglabajas tiesibas, iespéjas
un atbildiba izteikt Latvijas valsts oficialo viedokli par jebkuriem starptautiskas
politikas jautajumiem un notikumiem, kuri skara Latvijas valsts un tas pilsonu
intereses.'® Par izstradato Latvijas valsts nostaju vini centas informét citas valstis,
izmantojot diplomatiskos kanalus. So darbibu ir pamats uzskatit par Latvijas valsts
arpolitikas turpinasanos, lai gan visai ierobezota apjoma."

Baltijas valstu diplomati turpinaja aizstavét savu valstu intereses saskana ar ne-
atkarigo valdibu agrak dotajam un rezidences valstu valdibu agrak atzitajam piln-
varam. [zmantojot savu statusu un pieejamas diplomatiskas iespéjas, nepastavot
neatkarigai vai trimdas valdibai, vini uznémas iniciativu uzsakt diplomatisku cinu
pasaulé par Baltijas valstu neatkaribas atjauno$anu. Diplomati turpmak gadu des-
mitiem nezaudéja ceribu un galveno orientieri sava darbiba - cinu par neatkaribas
atjauno$anu perspektiva nakotné.?’ Baltijas valstu arlietu dienestu darbibas turpina-
$anas Rietumos apliecinaja $o valstu de jure pastavésanu.

Kops$ 1940. gada vasaras Rietumu lielvalstis par Baltijas valstu oficialajiem par-
stavjiem uzskatija tikai pédéjo valdibu diplomatiskos parstavjus, kuri bija pilnvaroti
darbibai arzemés un akreditéti rezidences valstis, nebija atkapusies no amata (ku-
riem nebija darbibas partraukuma) un turpinaja pildit savas funkcijas.?! Diplomatus
minétas valstis turpinaja atzit par Latvijas pédéjas neatkarigas valdibas likumigiem
parstavjiem, kuriem ir tiesibas turpinat runat Latvijas valsts varda un izteikt Lat-
vijas valsts oficialo viedokli. Vairakas pasaules valstis turpinaja darboties Latvijas
Republikas diplomatiskas un konsularas parstavniecibas.?* Vélakos gados neoficiali
tika pielauta ari vairaku Latvijas arlietu dienesta bijuso darbinieku atjauno$ana die-
nesta un vinu pusoficials statuss pie $o valstu valdibam. Satni, kas pasi bija atteiku-
$ies no amata 1940. gada (vai arl partraukusi darbu piespiedu cela rezidences valstu
prasibu dé] slégt sutniecibas), savu darbibu ne kara laika, ne péc kara gan vairs ne-
varéja atjaunot.

Latvijas Republikas diplomatijas vésturé 1940. gada jalija sakas jauns posms ar
jauniem uzdevumiem. Tie$i Latvijas diplomatiskais dienests péc 1940. gada oku-
pacijas bija de jure pastavosas Latvijas Republikas vieniga valsts varas iestade, kura
turpinaja pildit Latvijas Republikas valsts varas funkcijas. Dienests kop$ padomju
okupacijas bija vienigais likumigais de jure Latvijas Republikas valsts varas par-
stavis. Tas turpinaja darboties bez partraukuma visu Latvijas de facto okupacijas

8 Feldmanis, 1. u. c. Latvijas valsts okupacijas gados ..., 132.-133. Ipp.; Lerhis, A. Parmainas ..., 280. Ipp.

9 Lerhis, A. Latvijas arpolitika un diplomatiskais dienests. No: Latviesi un Latvija. III s&j. Atjaunota

valsts. Akadémiskie raksti. Galv. red. J. Stradins. Riga: LZA, 2014, ISBN 978-9934-8373-4-0, 391.-

392. Ipp.

Feldmanis, 1. u. c. Latvijas valsts okupacijas gados ..., 132. Ipp.; Lerhis, A. Parmainas ..., 280., 274. Ipp.

Feldmanis, 1. u. c. Latvijas valsts okupacijas gados ..., 138.-139. Ipp.; Lerhis, A. Parmainas ..., 282. Ipp.

22 [Lerhis, A.] leskats Latvijas Republikas arlietu dienesta vésturé (1917-1997). No: Latvijas arlietu
dienesta rokasgramata. Riga: Latvijas Republikas Arlietu ministrija, 1997, 17. lpp.
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un aneksijas periodu lidz valstiskas neatkaribas atjaunosanai 1991. gada un loti
ierobezota apjoma turpinaja parstavét Latvijas Republikas un tas pilsonu intereses
arvalstis. So iespéju nodrosinaja Latvijas okupacijas, aneksijas un inkorporacijas
neatzisana.” Lai ari satnim K. Zarinam dotajam arkartéjam pilnvaram piemita ba-
tiski trakumi un tas bija ierobezotas, tomér tam turpmak izradijas svariga politiska
nozime cina par Latvijas valsts de jure pastavé$anas turpinasanos un Latvijas diplo-
matiska un konsulara dienesta turpmakas darbibas nodrosinasana.

Ka 2010. gada maija atzina Latvijas Republikas Satversmes tiesa, Latvijas diplo-
matisko parstavniecibu darbiba okupacijas perioda bija vieniga Latvijas valsts ricib-
spéjas izpausme, un okupacijas raditaja arkartas situacija (valdibas atbalsta neesa-
miba) §1 ierobezota valsts ricibspéja ari noteica parstavniecibu darbibu.*

Turpmak piecdesmit gadus Latvijas diplomati arzemés uzturéja prasibu par Lat-
vijas valsti, un $is fakts ir butisks nepartrauktibas doktrinas konteksta.?* Ilgus gadus
Latvijas diplomatiskas un konsularas parstavniecibas arzemés turpinaja parstaveét
Latvijas valsti, diplomatiski centas saglabat Latvijas starptautiski tiesisko statusu un
nakotné atjaunot Latvijas neatkaribu. Lai to veiktu, stitniecibam nevaréja but neka-
du citu lidzeklu ka tikai balsti$anas uz starptautisko tiesibu normam. Tapéc diplo-
mati tas lietoja precizi un uzkraja vértigu pieredzi, kas noderéja 80.-90. gadu mija,
Tresas atmodas laika.?

Neatkaribu zaudéjusas valsts situacija kardinali ats$kiras no pilntiesigu suverénu
valstu situacijas — piepesi triika visai daudzu instrumentu, kas viegli pieejami ne-
atkarigu valstu diplomatiem. Ta¢u veicamie uzdevumi - tiesi pretéji — varétu teikt,
kluva pat iz8kirosi valsts talakai pastavésanai, jo bija jaaizstav daudzi valsts eksis-
tences pamatjautajumi, kuru esamiba un risinasana valstiskas neatkaribas apstaklos
parasti nav apdraudéta.

Sve$u varu valdiSanas piecdesmit gadi dzimtené radija sarezgitu un specifisku
laikmetu Latvijas arlietu dienesta vésturé — tada nebija neatkarigo valstu iestadém.
Baltijas valstu diplomati ieguva tadu specifisku pieredzi, kadu neatkarigu valstu dip-
lomati nebija spiesti iegut. Galvenais trakums bija valsts galvas un valdibas neesa-
miba, no ka izrietéja dazadi ierobezojumi starptautiska plaksné un ari “iek$politika”
(Latvijas valsts jautajumu apspriesana trimda).

Péc Otra pasaules kara no rezidences valstu valdibu puses tika pielauta jaunu
Latvijas sttniecibu vaditaju iecel$ana par pilnvarotajiem lietveziem (Jalijs Feld-
manis, Arnolds Spekke un Anatols Dinbergs ASV, Teodots Visvaldis Ozolins
Lielbritanija).

Svarigi izradijas kugu ipasnieku un jarnieku tiesibu aizsardzibas jautajumi,
tomér, ka jau minéts, arkartéjas pilnvaras tiem nebija veltita pienaciga uzmaniba.
Arkartéjas pilnvaras nedeva K. Zarinam tiesibas izrikot Latvijas kugus arvalstu
ostas, un dokumenta kugi nebija minéti. Latvijai arzemés nebija iestades ar plasam
pilnvaram kugniecibas lietas, vai nu ta butu kada kugu ipasnieku parstavnieciba
(vai kugniecibas agentira), vai ari kada diplomatiska vai konsulara parstavnieciba
ar tiesibam izrikot kugus, ka tas bija Norvégijai, Belgijai un citam kara laika oku-
pétam valstim. K. Zarin$ jau 1940. gada 19. septembri véstulé A. Bilmanim atzina,

B Feldmanis, 1. u. c. Latvijas valsts okupacijas gados ..., 131. Ipp.; [Lerhis, A.] leskats ..., 19. Ipp.

24 [Latvijas Republikas Satversmes tiesas] Spriedums Latvijas Republikas varda ...
% Turpat.
% [Lerhis, A.] Teskats ..., 15.-16. Ipp.
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ka, risinot kugniecibas un banku jautajumus, vairak var panakt ar stitna pilnvaram,
nevis ar arkartéjam pilnvaram. To vin$ attiecindja gan uz A. Bilmana, gan savu
darbibu.”

2. Latvijas Republikas starptautisko saistibu, ligumattiecibu un
tiesisko aktu darbibas turpinasanas

Ar1 Latvijas diplomatisko parstavju protesti sekméja to, ka vadosas Rietum-
valstis 1940. gada vasara valstu vardarbigu iekarojumu neatzisanas principu (t. s.
Stimsona doktrinu) attiecinaja arl uz Baltijas valstim un aizsaka Latvijas un paré-
jo Baltijas valstu okupacijas un aneksijas de jure neatzisanu.?® Diplomati parzinaja
Stimsona doktrinas principus - §is zinasanas vini izmantoja, sastadot protestus
1940. gada. Ne visi diplomati bija profesionali juristi, tomér vini savu zinasanu
robezas lietoja arl juridiskus argumentus, protesta notas Rietumvalstu valdibam
dazados formuléjumos pausta principiala nostaja balstijas uz starptautisko tiesibu
normam. Latvijas diplomati ilgus gadus aizstavéja principu ex iniuria ius non oritur
(“nelikumiba nerada tiesibas™).

Par labu valsts identitates un tiesibu subjekta saglabasanas faktam liecina ari
tas, ka okupacijas, aneksijas un inkorporacijas laika netika partrauktas 20. gs. 20.-
30. gados ar Latviju noslégtas starptautiskas saistibas un ligumattiecibas ar vaira-
kam valstim. Péc Otra pasaules kara starptautisko ligumu registros®® joprojam bija
ieklauti ar Latviju starpkaru perioda noslégtie divpuséjie un daudzpuséjie ligumi.*
Daudzpuséjie ligumi, kurus katra no Baltijas valstim bija noslégusi lidz 1940. ga-
dam, tika parpemti no Tautu Savienibas 1946. gada un deponéti ANO generalsek-
retaram.®’ Latvijas un arvalstu ligumi palika spéka, bet to darbiba tika apturéta.
Ta, pieméram, 1983. gada Pasaules ligumu indeksa Latvija tika uzradita ka vairaku
tadu daudzpuséju ligumu dalibvalsts, kuri ir slégti lidz 1940. gadam un vél joprojam
ir speka. Lidzas tiesu praksei vairaku to valstu institficijas, kuras neatzina Latvijas
aneksiju un uzskatija, ka valsts okupacija ir starptautisko tiesibu parkapums, de jure
uzturéja spéka ari ligumsaistibas ar Latviju.’? Pieméram, ASV $adu stavokli akcep-
téja. 80. gadu beigas joprojam bija spéka 10 starptautiski ligumi starp Latviju un
ASV.

Péc raksta autora domam, dazkart sastopamais uzskats, ka So divpuséjo ligumu
darbiba kops$ 1940. gada tomer bija apturéta, ir apSaubams. Viens no uzskatamaka-
jiem piemériem tam, ka $ie ligumi ne tikai palika spéka, bet tos turpinaja pielietot
arl praksé, ir 1928. gada 20. aprili Riga parakstitais Latvijas un ASV draudzibas,
tirdzniecibas un konsularo tiesibu ligums, kas stajas spéka 1928. gada 25. julija un
turpinaja bat spéka ari 1940.-1991. gada. Latvijas diplomati ASV péc 1940. gada
atsaucas uz vairakiem Latvijas un ASV ligumiem, pieméram, uz Latvijas un ASV
draudzibas, tirdzniecibas un konsularo tiesibu ligumu gadijumos, kad bija runa par

27 LNA LV VA, LR sitniecibas Londona fonds, 428. kaste.

2 Feldmanis, I u. c. Latvijas valsts okupacijas gados ..., 134.-135. Ipp.

¥ Starptautisko ligumu registrésanas kartiba bija noteikta ar: UN General Assembly, Registration and
Publication of Treaties and International Agreements: Regulations to give effect to Article 102 of
the Charter of the United Nations, 14 December 1946, A/RES/97. Pieejams: http://www.refworld.org/
docid/3b00f09658.html [aplakots 20.03.2016.].
Latvijas Republikas noslégto starptautisko ligumu saraksts. A List of International Treaties Concluded
by the Republic of Latvia. Sast. Latvijas Republikas Arlietu ministrijas Starptautisko tiesibu nodala un
Starptautisko ligumu nodala. Riga: Latvijas Republikas Arlietu ministrija, 1996, 3. Ipp.
Latvija. Starptautiskas organizacijas. Starptautiskie ligumi. Riga, [1995], 48.-49. Ipp.
Turpat, 10.-11. Ipp.
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praktiski risinamiem konsulariem jautdjumiem. Ari péc Latvijas valstiskas neatka-
ribas atjaunosanas $is ligums turpindja darboties, tas ir publicéts oficialaja laikrak-
sta “Latvijas Véstnesis” 1997. gada 21. marta un joprojam ir spéeka.”

Latvijas stutniecibas Londona, Vasingtona un Buenosairesa politiskais darbs péc
1940. gada okupacijas koncentréjas galvenokart uz informativa rakstura darbibu un
cinu par Latvijas pastavé$anu un tiesibam. Darbs ar Latvijas pilsoniem, kugiem utt.
koncentréjas konsularaja nozaré un tika atzits par loti svarigu. Konsulatam Nujorka
1941. gada janvari likvidéjoties, konsularas funkcijas parnéma sttnieciba Vasing-
tona.> Seit savas konsularas (pasu, dokumentu u. c.) lietas kartoja astonu latviesu
kugu komandas un dala latvie$u jarnieku, kas pelnijas uz arzemju kugiem. Sttnie-
ciba uznémas $o kugu konsularo parraudzibu un ipasnieku interesu aizsardzibu.
Sutniecibai bija jaiesaistas vairakas tiesu pravas, lai aizstavétu prombutné esoso lat-
vie$u kugu ipagnieku intereses un Ipasumus. Tika turpinata ari citu Latvijas pilsonu
un vinu Ipasumu konsulara aizsardziba. Lidzigu darbu veica sitniecibas Londona
un Buenosairesa.

Latvijas okupacijas perioda valsts diplomatiskas un konsularas parstavniecibas
Rietumvalstis sava darbiba vadijas no pirmsokupacijas laika normativajiem tiesibu
aktiem. Tie joprojam bija spéka ari péc Latvijas okupacijas. 1919. gada 23. augusta
Pavalstniecibas likuma, ka ari citu tiesibu aktu - 1935. gada 7. decembra Konsulara
reglamenta,® 1936. gada 10. septembra Konsulara dienesta instrukcijas,*® 1936. gada
26. februara Likuma par arzemju pasém,’” 1936. gada 28. maija Instrukcijas pie Li-
kuma par arzemju pasém’ - pieméro$ana objektivu apstaklu dé] bija ierobeZota.
Latvijas valsts konsularajiem parstavjiem nereti nacas, darbojoties attiecigo valsts
likumu gara, tomér pielagoties tadiem apstakliem, kurus attiecigo normativo aktu
izstrades laika, proti, pirmsokupacijas laika, nebija iespéjams prognozét.*

Likums par draudzibas, tirdzniecibas un konsularo tiesibu ligumu starp Latviju un Amerikas
Savienotam Valstim. Valdibas Vestnesis, 1928. 12. janijs, 1.-6. lpp.; Likums par draudzibas,
tirdzniecibas un konsularo tiesibu ligumu starp Latviju un Amerikas Savienotam Valstim. Likumu
un Ministru kabineta noteikumu krajums. 17. burtn., 1928. 30. janijs, 499.-521. lpp.; Likums par
draudzibas, tirdzniecibas un konsularo tiesibu ligumu starp Latviju un Amerikas Savienotam Valstim.
Latvijas Vestnesis, 1997. 21. marts, 3.-4. Ipp.; Draudzibas, tirdzniecibas un konsularo tiesibu ligums
starp Latviju un Amerikas Savienotam Valstim. Pieejams: http://likumi.lv/doc.php?id=42696 [aplikots
05.12.2015.].

3 A. Bilmana 07.09.1940. véstule K. Zarinam; 1940. D. 125.63/ Latvian Consulate-General, New York.
LNA LVVA, LR sitniecibas Londona fonds.

Konsularais reglaments. Valdibas Vestnesis, 1935. 7. decembris, 1.-2. Ipp.; Konsularais reglaments.
Likumu un Ministru kabineta noteikumu krajums. 24. burtn., 1935. 29. decembris, 508.-511. lpp.;
Konsularais reglaments un Konsulara dienesta instrukcija. Riga: Arlietu ministrijas izdevums, 1936,
140 Ipp.

Konsulara dienesta instrukcija. Valdibas Vestnesis, 1936. 11. septembris, 1.-4. Ipp.; 12. septembris, 1.—
3. Ipp.; 14. septembris, 4.-9. lpp.; 15. septembris, 2.-5. Ipp.; 16. septembris, 1.-4. Ipp.; 17. septembris,
1.-3. Ipp.; Konsularais reglaments un Konsulara dienesta instrukcija ..., 140 Ipp.

Likums par arzemju pasém. Valdibas Vestnesis, 1936. 26. februaris, 1. lpp.; Likums par arzemju pasém.
Likumu un Ministru kabineta noteikumu krajums. 4. burtn., 1936. 12. marts, 47.-48. Ipp.

Instrukcija pie likuma par arzemju pasém. Valdibas Véstnesis, 1936. 15. janijs, 2.-3. Ipp.; 16. janijs,
2.-4. Ipp.

[Latvijas Republikas Satversmes tiesas] Spriedums Latvijas Republikas varda ...
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3. Sutnu nostaja pret abam okupacijas varam un trimdas valdibas
jautajums Otra pasaules kara gados

Tapat ka daudzos citos gadijumos, tiesi politisku, nevis juridisku iemeslu dél
trimdas valdibu izveidot neatlava. Visai biezi politiskie apsvérumi Rietumvalstu
nostaja prevaléja par juridiskajiem. Lielbritanijas valdiba atteicas arkartéjas pilnva-
ras atzit par pamatu Latvijas trimdas valdibas izveido$anai. Britu valdiba atbilde-
ja, ka K. Zarinam esot satna akreditivs, generalkonsula eksekvatara un arkartéjas
pilnvaras un ar to ir pietiekami; Rietumvalstu valdibas trimdas valdibu neatzitu un
nesankcionétu. Tada situacija K. Zarin$ nevaréja riskét pazaudét savu pilnvaru atzi-
$anu Rietumvalstis, jo tad Latvijas intereses vairs neviens nebttu pilnvarots parsta-
vét.* “Uz arpusi” (kontaktos ar citu valstu oficialajiem parstavjiem) diplomati cen-
tas darboties ta, lai rezidences valstis nevarétu pieprasit diplomatisko un konsularo
parstavniecibu slégsanu. Sttniecibu saglabasanas apsvérums bija butisks arguments
ne tikai uzmaniga nostaja pret rezidences valstu valdibam, bet ari sttnu principi-
alaja viedokli péckara gadu diskusijas ar latviesu béglu un trimdinieku parstavjiem
Rietumvalstis.

K. Zaring§ 1944. gada 19. aprili rakstija Voldemaram Salnajam, ka sttni nav valsts
iek$éja rezima reprezentanti, bet gan pasas valsts parstavji un ka starptautisku at-
zisanu nesanems organizacija bez brunotajiem spékiem un valsts administracijas.
Sutnis télaini izteicas, ka zars, uz kura séz satni, “bus liels atbalsts Latvijas nakotnes
nostiprinasanai”.*! Nedaudz vélak, 12. maija, K. Zarin$ V. Salnajam rakstija, ka Rie-
tumu demokratijas neatzist nevienu pagrides valdibu, kam nav administrativas un
militaras varas sava valsti.*?

Baltijas valstu okupacijas gados Rietumvalstis turpinaja atzit Latvijas diploma-
tus par Latvijas Republikas pirma neatkaribas perioda pédéjas neatkarigas valdibas
parstavjiem. Rietumvalstis par Baltijas tautu un valstu likumigajiem parstavjiem
atzina tikai Baltijas valstu pédéjo suveréno valdibu parstavjus, bet ne iespéjamu
jaunu struktaru veidotajus, kuriem nebija tautu pilnvarojuma - kuri neparstavéja
nekadas Latvija bijusas vai eso$as organizacijas un kuriem nebija nekada juridiska
Latvijas pilnvarojuma veidot valdibu. Péc Rietumvalstu uzskata jaunu trimdas val-
dibu veido$anas gadijuma $is valdibas butu pilnigi jaunas arzemes sastaditas valdi-
bas, kuram nebttu nekadu saiknu ar pédéjam suverénajam Baltijas valstu valdibam.
Par sadiem Baltijas valstu oficialajiem parstavjiem neuzskatija pat pédéjo suveréno
valdibu ministrus (jo vini, kaut ari piespiedu cela, tomér bija atkapusies no amata).

Baltijas valstim veidot trimdas valdibas Rietumvalstis nelava ari tapéc, ka So val-
stu pédéjas neatkarigas valdibas bija izbeigu$as darbibu un to parstavji nebija bégusi
no dzimtenes uz arzemém ar lidzi panemtam lidz$inéjas valsts galvas vai valdibas
attiecigam pilnvaram veidot trimdas valdibu. Baltijas valstis bija rikojusas bezdarbi-
gi, pieméram, atskiriba no Poljjas.

Latvijas Satversme, kuras darbiba 1940. gada 17. junija joprojam bija apturéta,
neparedzéja valsts varas kontinuitates iespéju valsts galvas, valdibas vaditaja vai
citu valdibas loceklu persona arkartéja, pieméram, kara un okupacijas gadijuma.
Péc raksta autora domam, tam buatu bijis jabut Satversmes limena jautdjumam. Ka

4 LNA LVVA, 293.1, 2. apr,, 119.1, 6. 1p.; Feldmanis, I u. c. Latvijas valsts okupacijas gados ..., 138. Ipp.;
[Lerhis, A.] Teskats ..., 16. Ipp.

41 K. Zarina véstules kolégiem. 1944. LNA LVVA, LR siitniecibas Londona fonds; Latvijas Republikas
oficiala nostaja ..., 166. Ipp.

42 K. Zarina véstules kolégiem. 1944. LNA LVVA, LR sutniecibas Londona fonds.
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minéts véstures literatira, 30. gadu beigas K. Ulmana uzskats bija, ka tiesi starp-
tautiskas situacijas saasinasanas apstaklos Latvija nevar atlauties nodarboties ar
Satversmes reformu un nepiecieSama tiesiska reguléjuma jautajumus parlamenta
neesamibas apstaklos ir iespéjams operativak risinat ar valdibas pienemtu likumu
palidzibu.

Savukart Polijas 1935. gada konstitiicijas 24. pants deva iespéju valsts preziden-
tam arkartéja gadijuma iecelt pécteci prezidenta amata. 1939. gada 17. septembri Po-
lijas Valsts prezidents Ignacijs Moscickis (Ignacy Moscicki) devas arpus Polijas un iz-
deva deklaraciju par Senata marsala Vladislava Raskevica (Wladystaw Raczkiewicz)
apstiprinasanu Polijas Valsts prezidenta amata. Septembra beigas, kad I. Moscickis
atkapas no amata, V. Raskevics Polijas sutniecibas Parizé telpas nodeva valsts pre-
zidenta zvérestu, stajas prezidenta amata un iecéla Vladislavu Sikorski (Wtadystaw
Sikorski) par Polijas trimdas valdibas vaditaju.*?

Kara gados Latvijas stnu protesti pret okupacijas varu mainam (PSRS, Vacijas
un otrreiz PSRS) bija svarigi ne tikai politiska, bet ari starptautisko tiesibu kontek-
sta. Protesti paradija nepiekriSanu okupacijai, aneksijai un inkorporacijai, kas noti-
ka agresijas rezultata pret Latviju. Satnu protestiem nevaréja but tik liels svars, kads
varétu bt suverénas valdibas protestam, tomeér ari stitnu protesti bija nozimigi.

PSRS un Vacijas kara izcel$anas rezultata 1941. gada vasara Latvijas teritorija
kluva par divu arvalstu karaspéku savstarpéjas karadarbibas arénu. Okupacijas varu
nomaina nepartrauca Latvijas Republikas tiesiskas eksistences kontinuitati, juridis-
ko statusu un tiesibas biit brivai, suverénai un neatkarigai valstij. So mainigo situa-
ciju néma veéra Latvijas Republikas sutniecibas arzemeés.

Tapat ka satni bija rikojusies 1940. gada, pauzot attieksmi pret PSRS okupaciju,
ari 1941. gada vini protestéja pie rezidences valstu valdibam pret Vacijas okupaciju
Latvija. Abas okupacijas vini vienlidz raksturoja ka noziedzigu un nelikumigu rici-
bu pret Latvijas valsti un starptautisko tiesibu parkapumu.** Kop§ 1941. gada junija
beigam vini savu oficialo viedokli padomju okupacijas jautajuma papildinaja ar vie-
dokli nacistu okupacijas jautajuma, un turpmakajos kara gados turpinaja precizét
abus $os viedoklus. 1941. gada vasara vini noradija uz Latvija notiku$o vienas oku-
pacijas varas nomainu ar otru un turpmak sekoja abu okupacijas varu pretenzijam
uz Latviju. Regulari tika atgadinats, ka ne PSRS, ne Vacijas iestades nekada veida
neparstav Latvijas valsti un tautu, tadé] visi to pienemtie tiesibu akti ir nelikumigi.

Sttni noraidija visus Vacijas un PSRS méginajumus uzkundzéties Latvijai. Dip-
lomati saglabaja dzivu brivibas ideju un centas pievérst rezidences valstu sabiedribas
uzmanibu Baltijas jautajumam, ka ari nemitigi atgadinaja par varmacibu un noda-
ritajam parestibam pret Baltijas valstim un tautam, par Latvijas valsts starptautiski
tiesisko eksistenci un par Vacijas un PSRS istenotajiem starptautisko tiesibu parka-
pumiem un noziegumiem pret Latviju.*®

Kamér Baltija atradas Vacijas okupacija, ASV tiesas norisinajas vairaki tiesu
procesi saistiba ar PSRS mégindgjumiem parpemt Baltijas valstu kugus.*® Tika
atvairiti padomju parstavju méginajumi parnemt rietumu puslodé eso$os devinus
Latvijas tirdzniecibas kugus (iznemot vienu kugi “Hercogs Jekabs”, tas ari izdevas).

** Polish government-in-exile. Pieejams: https://en.wikipedia.org/wiki/Polish_government-in-exile [ap-

lakots 20.12.2015.].

Sk., pieméram: Latvian - Russian Relations, Documents. Compiled by Dr. A. Bilmanis. Washington,
D. C.: Latvian Legation, 1944, pp. 203-206, 209-211, 226, 234.

Sk.: Latvijas Republikas oficiala nostaja ..., 88.-186. Ipp.

4 Miscellaneous (War time), mainly Washington. LNA LVVA, LR satniecibas Londona fonds.
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Velakajos gados sutnieciba panaca, ka ASV tiesas noraidija PSRS prasibas péc dazu
kugu apdrosinasanas maksam (kara laikd no astoniem kugiem tika nogremdéti
septini).*’

Lidztekus valstu nostdjai pastavéja sameéra plasa tiesu prakse. Baltijas valstu
diplomati darbojas rezidences valstu tiesas kopa ar advokatiem, kuri aizstavéja
Baltijas valstu intereses. Tiesas rékinajas ar Baltijas valstu diplomatu iesniegtiem
dokumentiem. Ir zinas, ka atseviskos gadijumos arvalstu tiesas, pieméram, Irijas
tiesa, iepazinas ar Latvijas tiesibu aktiem un néma tos véra.

4. Diplomatu uzskati par 15. maija autoritara rezima posmu, sutnu
pilnvaram, trimdas valdibas ideju péc kara un valsts iekartu
nakotnes Latvija

Latvijas sttni K. Zarin$ un A. Bilmanis uzskatija, ka Latvijas pilnigas neatka-
ribas atjaunosana butu iespéjama tikai uz agrakas likumigas un demokratiskas
konstitacijas (Satversmes) pamata, ar demokratisku iekartu, demokratiski ievélétu
parlamentu un atbildigu valdibu, nevis atjaunojot 1934.-1940. gada perioda paveida
autoritaru rezimu.*® Lidzigi domaja ari citi Latvijas diplomati.

Diplomati uzskatija, ka laika no 1934. gada 16. maija lidz 1940. gada 17. janijam
pienemtie tiesibu akti ir spéka. Pieméram, K. Zarin$ 1944. gada 19. aprili véstulé
V. Salnajam rakstija: “Es jau sava pagajusa véstulé pieskaros pie L.C.P.*° ieskata, ka
likumi, kas izdoti péc 1934. g. 15. maija, nebutu spéka. Es jau teicu, ka péc mana
ieskata tas raditu haosu. Nevar tacu noliegt, ka péc 1934. g. Latvija ir izdoti monu-
mentali likumdos$anas akti, ka, pieméram, masu jaunais civillikums. Péc L.C.P. pre-
zumpcijas iznak, ka ari tas pats par sevi nav spéka. Péc tam kad kada ipasa komisija,
vai cita iestade skatitu cauri visu seSu gadu likumdoganu un dotu savu atzinumu par
to, kuri likumi neruna pretim demokratijas garam, un tamdé] paturami, un kuri
atmetami. Tas bez $aubam prasis laiku un starplaika neviens nezinas, kas ir likumi-
gi, kas nav. Ir, pieméram, vestas pravas par vienkarsiem tiesiskiem darijumiem, un
tiesas taisijusas spriedumus uz péc 1934. g. izdotu likumu pamata. Piepemot L.C.P.
prezumpciju, ari $ie spriedumi nebts spéka. Misu tiesam jau ta bas daudz darba
un nevajag vinas lieki parslogot ar lidz galam neizdomatam prezumpcijam. Vieniga
pareiza prezumpcija ir otrada, neka ta, ko sugesté L.C.P., proti, a priori ir spéka visi
likumi, kas izdoti 1idz 1940. g. 17. junijam un tad jauna Saeima, vai kada speciala
juridiska komisija lai skata cauri pagatnes likumdosanu, un liek prieksa, kuri likumi
butu pretruna ar jauna laika prasibam un tamdeé] atcelami, vai grozami.”°

K. Zarin$ 1944. gada 23. marta véstulé V. Salndjam analizéja LCP platformu:
noradot, ka siitniem tomeér ir jaturpina darboties uz savu pilnvaru pamata, sitnu
uzdevums ir aizstavét Latvijas valsts ideju; valsts formas un iekartas jautdjumus
varés izskirt briva tauta dzimtené péc patstavibas atgtisanas; LCP viedoklis par Lat-
vijas spéka esosiem likumiem tikai lidz 1934. gada 15. maijam sagadatu launumu
starptautiski (“varétu radit lielus sarezgijumus ne tikai masu iekséja dzive, bet vél
jo vairak starptautiskas attiecibas, un pat dot argumentus rokas misu valsts neat-
karibas ienaidniekiem”), jo tad satnu darbiba visus vélakos gadus btuitu nelikumiga,

47

Dinbergs, A. Latvijas sutniecibas darbs ASV (pédéjie 10 gadi). No: Latvie$u trimdas desmit gadi.
Rakstu kraj. Dr. phil. H. Tichovska red. [Toronto]: Astra, 1954, 26.-27. Ipp.

81944, K. Zarina véstules un parskati. LNA LVVA, LR sutniecibas Londona fonds, 430. kaste.

4 Latvijas Centrala Padome.

0 [K. Zarina véstules kolégiem] 1944. LNA LVVA, LR sitniecibas Londona fonds.



Ainars Lerhis. Latvijas tiesiskas nepartrauktibas aspekti Latvijas Republikas arlietu dienesta darbiba 117

starptautiski dota atzi$ana tiktu noraidita: “Ar to més atrautu sev tos pamatus, ku-
riem dota atzi$ana arzemés. [..] Ja nu més pasi atzistam par nelikumigu laikmetu
péc 1934. g. 15. maija, tad més dodam viniem rokas lielu trumpi.”! (Seit tomér ja-
piezimé, ka gan K. Zarinu, gan A. Bilmani, gan vairakus citus satnus amata iecéla
konstitucionali ievélétais Valsts prezidents Alberts Kviesis, kur$ arl péc 1934. gada
15. maija apvérsuma turpinaja but valsts galvas amata lidz savu pilnvaru beigam
1936. gada 11. aprili.)

K. Zarin$ 1944. gada 3. aprili kritizéja LCP paaugstinatas ambicijas un sttnu
darba nenovértésanu, vin$ uzsvéra, ka sutni nevar pievienoties LCP pagrides vie-
doklim un ka satnu platforma saglabajas, kamér pie varas naktu suveréna Latvijas
valdiba, ka nakotnes rezZimam jabut demokratiskam un konstitucionalam.> Satnis
tomeér formuléja, ka LCP platforma vinam nav ne pienemama, ne noraidama, ka
sitni nav valsts iek$éja rezima, bet gan pasas valsts parstavji un ka starptautis-
ku atzi$anu nesanems pagrides organizacija bez brunotajiem spékiem un valsts
administracijas.”

Latvijas Republikas arlietu dienesta darbibas galvenais rezultats kara gados
bija Latvijas Republikas de jure statusa nosargasana, oficialas nostajas par talaika
notikumiem izstrade, valsts un pilsonu intere$u aizsargasana (konsulara darbiba),
informacijas darbs, regulara atgadinagana Rietumvalstu sabiedribai par sveso varu
nodaritiem zaudéjumiem un netaisnibu pret Latvijas zemi un tautu, t. s. Baltijas
jautajuma uzturé$ana starptautiskaja politika un atgadinasana par Latvijas valsts un
tautas tiesibam uz neatkaribas atjaunosanu.

Diplomati seviski Otra pasaules kara beigas un péc kara izvirzija (rezervéja na-
kotnei) Latvijas tiesibas: sodit kara noziedzniekus, pieprasit reparacijas u. c. Vini ap-
zinajas, ka tobrid Latvijai valdibas nav, bet starptautiskaja aréna rezervéja $is tiesibas
nakotnes valdibai.

Diplomati stradaja ar apzinu, ka viniem par savu darbibu Latvijas valsts interesu
aizstaveé$ana varétu but jaatskaitas vésturei, “véstures tiesai”, nakotnes neatkarigas
Latvijas iestadéem. Diplomati pielava iespéju, ka péc neatkaribas atjauno$anas na-
kotné varétu tikt izveidotas kompetentas iestades, sava veida “patiesibas komisijas”,
kas novértétu, kada veida Latvija zaudéja savu neatkaribu, ka arl rapigi izvértétu,
ka kurs valsts un sabiedriskais darbinieks ir rikojies neatkaribas zaudé$anas bridi
un kada veida turpmak darbojies neatkaribas atjaunos$anas meérka laba, saskana ar
Latvijas likumiem tiesatu abu okupacijas varu kolaborantus un kara noziedzniekus
utt. Diplomati rékinajas ar to, ka vinu darbibu veétis véstures svaru kausos. Tapéc
vini centas atstat liecibas par savu darbibu un nostaju daudzos Latvijas valstij svari-
gos jautdjumos. Protams, ne kara gados, ne ari péc kara Latvijas diplomati nevaréja
prognozét tik ilglaicigu valsts okupaciju un aneksiju.

Latvijas sttni, pilnvarotie lietvezi un konsuli arzemeés aktivi aizstavéja arzemeés
nonakus$o Latvijas Republikas pilsonu tiesibas un intereses pastavoso tiesibu un
likumu robezas un tradicijas. Diskusijas ar trimdas organizaciju parstavjiem dip-
lomatiem nacas izteikties ari par iek$politiskiem nakotnes Latvijas jautajumiem -
viziju par neatkaribas atjaunosanu, Satversmes jautdjumiem u. tml. Diplomatiskie
parstavji aizstavéja Latvijas Republikai pieder&juso, tagad arvalstu ostas eso$o
kugu Ipasumu jautajumu un jarnieku intereses, sitniecibu namipasumu jautaju-
mus, izprata trimdas latvieSu kopibas nepiecieSamibu. Tika veikts nozimigs darbs

51 [K. Zarina véstules kolégiem] 1944. LNA LVVA, LR siitniecibas Londona fonds.
2 Turpat.
>3 Turpat.
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konsularo jautajumu karto$ana - mekléti pazudusie radi un zinas par sveSuma iz-
klidusiem latvie$iem, izdotas Latvijas arzemju pases un pagarinats to deriguma ter-
mins$ (Latvijas Republikas pases atzina vairakas Rietumeiropas, Latinamerikas, Azi-
jas un Afrikas valstis, Kanada un Australija), izdotas apliecibas un apliecinajumi utt.

Latvijas 4. Saeima parstavéto lielako partiju parstavji trimda, kuri uzskatija
Latvijas Republikas Satversmi par spéka eso$u un darbojosos, 1947. gada 26. aprili
deklaréja, ka Saeimas priek$sédétaja un Valsts prezidenta vietas izpilditaja funkci-
jas pargajusas uz nakamo trimda eso$o Saeimas Prezidija amatpersonu péc amatu
hierarhijas — Saeimas priek3$sédétaja otro biedru biskapu Jazepu (Jezupu) Rancanu.>
LCP ierosinataja Latvijas parlamentarieSu konferencé Baddicenbaha 1947. gada 19.-
20. augusta tika deklaréts, ka Latvijas Republikas Satversme joprojam ir spéka. Sim
viedoklim pievienojas ari bijusie Latvijas Tiesas senatori 1948. gada marta — aprili.”

Péc 1940. gada diplomati uzskatija Satversmi par tiesiski spéka eso$u, bet nora-
dija, ka ta arpus Latvijas nevar praktiski darboties. Diplomati uzskatija, ka ari pats
arlietu dienests iespéju robezas darbojas saskana ar lidz$inéjiem Latvijas tiesibu
aktiem un valsts starptautiskam saistibam, kas nav pretruna Satversmei (arl 1934.-
1940. gada autoritara perioda tiesibu aktiem, kuri nav pretruna Satversmei).

Diplomati necentas iesaistities trimdinieku “iek$politiskajas” diskusijas, ja tas
neskara vai neapdraudéja vinu darbibas jomu. Tacu diplomati izteicas par trimdas
“iekspolitiskajiem” jautajumiem, ja tiem bija saistiba ar Latvijas valsts tiesibu aizsta-
vésanas lietam starptautiska aréna, diplomatijas lauka. Diplomati cinijas pret visu
to, kas $adai aizstavésanai un vispar valsts palikuso ierobezoto funkciju pildiSanai
traucéja. Batiba vini tikai tapéc kritizéja “senatoru atzinumu”, nereti pat parak asi,
lai gan senatoru un diplomatu viedokli daléji sakrita. Diplomati, tapat ka senatori,
uzskatija Satversmi par juridiski spéka eso$u, bet nepiekrita senatoriem, noradot, ka
Satversme praktiski nevar darboties ne trimda (jaunajas mitnes valstis), ne okupaci-
jas apstaklos dzimtené (jo “valsti valsti” neviena arvalsts nepielauj).

Latvijas Republikas diplomatiskie parstavji un vinus atbalstosa trimdas parstav-
ju dala uzskatija, ka Rietumvalstis nav atbalstijusas un neatbalstis Latvijas trimdas
valdibas veido$anu un Latvijas 4. Saeimas deputatu pilnvaru atjaunosanu péc dau-
dzu gadu partraukuma, turklat $adas starptautiski neatzitas valdibas izveide varétu
novest pie stitnu diplomatisko pilnvaru atzi$anas izbeig§anas un Latvijas Republikas
sttniecibu un konsulatu slég$anas. Vini uzskatija, ka Latvijas Republikas Satversme
trimda reali nedarbojas un ka Latvijas valsts iekartas jautajumus noteiks briva tauta
dzimtené demokratiskas vélésanas péc valstiskas neatkaribas atjauno$anas, tapéc
trimdinieku uzdevums ir iespéjami veicinat $o procesu. K. Zarin$ uzsvéra latvie-
$u trimdas politiskas vienotibas nepieciesamibu lidz atgriesanas bridim dzimtene.
Tomér sttnis prognozéja, ka valstiskas neatkaribas atjauno$ana galvena loma bis
dzimtenes latviesiem, bet diplomatu uzdevums lidz tam bridim - noturét Latvijas
valsts de jure statusu un uzturét brivibas un neatkaribas prasibas.>®

Diplomati vienmeér iestajas par Latvijas valsts nepartrauktibu. Vini nemaz ne-
pielava iespéjamibu, ka valsts kontinuitates varétu nebut, un uzskatija, ka jauna
valsts nebus japasludina, bet jaatjauno valstiska neatkariba 1918. gada dibinatai un
1921. gada starptautiski atzitai valstij. Galu gala vini bija “18. novembra Latvijas”

> Pazinojums par biskapa J. Rancana funkcijam. Latvju Zinas, 1947. 4. junijs, 1. Ipp.; Pelkaus, E. Latvijas

valsts vizijas béglu nometnu laika. No: starptautiskas konferences “Trimdas arhivi atgrieZas: Latvie$u
béglu gaitas Vacija 1944-1949” materiali. Referatu krajums. Riga, 2000, 16. lpp.

Pelkaus, E. Latvijas valsts vizijas ..., 14.-15. Ipp.; Senatoru atzinums. Latvju Zinas, 1948. 17. aprilis;
Senatoru atzinums. Latvijas Vésture, 1997. Nr. 4, 117.-120. lpp.

Lisis, J. Latvijas diplomatu darbs. Daugavas Vanagu Meénesraksts, 1990. Nr. 3, 13.-14. Ipp.
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diplomati. Pieméram, K. Zarin$ sava 1948. gada novembra apskata uzsvéra, ka nav
nepiecie$ams otrreiz deklarét Latvijas valsti, un vélreiz uzsvéra valsts kontinuitates
uzturé$anas svarigumu lidz valstiskas neatkaribas atjauno$anai nakotné: “Bet ap-
lam dara ari tie, kas atgadinot 1918. gadu, tagad prasa par jaunu nodeklarét Latvijas
patstavibu, radit pagaidu valdibu un apelét pie pasaules, ka to toreiz darija Cakste
un Meierovics. Tie, pirmkart, aizmirst, ka Latvija nav jadibina par jaunu un, otr-
kart, ignoré pasreizéjo politisko konjunktiiru. Cakstem, Meierovicam, Ulmanim un
vinu cinu biedriem Latvija bija jadibina, mums tagad jauztur vinas esamibas konti-
nuitate un vajadziga bridi valsts vara atkal jaatgust latvie$u tautas rokas.”’

Kara un péckara gados Latvijas arlietu dienesta vaditajiem, ka vini uzskatija, iz-
devas atvairit gan nelegalas pretestibas kustibas (Latvijas Centralas Padomes), gan
trimdas organizaciju (Rietumvalstis) méginajumus paklaut arlietu dienestu sev.
Valsts jestades paklausana pagrides vai trimdas organizacijam nebija pielaujama.
Pretéja gadijuma Rietumu lielvalstis Latvijas diplomatu statusa atzisanu butu atsau-
kusas. Latvijas arlietu dienests saglabaja valsts vieniga oficiala parstavja statusu.

K. Zarin$ 1950. gada 27. janvari atziméja, ka jaunas Latvijas valdibas izveidoga-
nas gadijuma britu Arlietu ministrija revidés attiecibas ar vinu. Sttnis uzsvéra, ka
lielaka latviesu tautas dala ir pret trimdas valdibas veidosanu ar veco parlamentarie-
$u piedalisanos.’® Arkartéjo pilnvaru neséjs 1950. gada 28. julija noradija, ka bijuso
Latvijas parlamentarieSu grupa grib uzskatit J. Rancanu par Latvijas valsts galvu,
tacu aicinaja nemt véra, ka britu Foreign Office ir sutni bridinajusi: gadijuma, ja
K. Zarins atzis J. Rancana statusu, Foreign Office izbeigs atzit K. Zarina statusu.*

Plagu juridisku analizi trimdas valdibu jautajuma sniedza Igaunijas general-
konsula vietas izpilditajs Nujorka Johanness Kaivs (Johannes Kaiv), kur$ pats bija
jurists, sava 1954. gada 30. oktobra runa Igaunijas Nacionalaja komiteja ASV (vin$
argumentéja trimdas valdibas neiespéjamibu un nevajadzibu). J. Kaivs atziméja, ka
trimdas apstaklos valdiba nevar realizét savu varas funkciju, to var vienigi arlietu
ministrs ierobezota méra. Trimdas valdibai nepiecie§ama mitnes valsts piekrisana;
ASV un citas valstis nav gatavas to darit, tacu neatzita valdiba nevar pildit savas
funkcijas pat arlietu joma. Ir atSkiriba starp suverénas valsts pastavéSanas konti-
nuitati starptautisko tiesibu aspekta un valsts legitimas varas kontinuitati. Trimdas
valdibas atzi$ana vai neatzi$ana neietekmé Igaunijas valsts kontinuitati. Valdibas
varas kontinuitates aspekta trimdas valdibas nodibinasana ir iekséjs valsts akts, ko
neietekmé tas atzisana vai neatzi$ana no arvalstim. Nav pamata ceribam, ka trimdas
valdibas nodibinasana atrisinatu visas problémas. Arvalstis kadas valsts parstavi ak-
cepté ka §is valsts starptautiski atzitas valdibas parstavi, bet atzitas valdibas parsta-
vis arzemeés zaudé amatu, ja vin$ deklaré, ka turpmak parstavés neatzitu valdibu vai
ka neatzita trimdas valdiba turpmak uznémusies vina pienakumus. Nevar prasit no
parstavja arzemeés izlemt jautajumus, kas neietilpst vina kompetencé.®

1956. gada K. Zarin$ rakstija par Latvijas starptautiska statusa saikni ar autori-
tara perioda laika pastavéjusas neatkarigas valdibas [émumiem, uzsverot starptau-
tiskas atzi$anas (starptautisko tiesibu) prioritati par Satversmes iedarbinasanu: “Var
jau but, ka dazam partijam un personam nav paticis Latvijas neatkaribas laikmets
no 1934. g. 15. maija lidz 1940. g. 17. janijam, bet tads laikmets nu reiz ir bijis un ja

7 LNA LVVA, LR sitniecibas Londona fonds, 1948 D.700.10/ Apskats; Latvijas Republikas oficiala
nostaja ..., 280. Ipp.

8 Dazadi slepenie dokumenti 1942, 1943, 1945, 1950. LNA LVVA, LR sitniecibas Londona fonds.

% Turpat.

0 Baltijas Valstu sakaru materiali un Satpu apspriedes, sakot ar 1954. g. aprili. LNA LVVA, LR
sttniecibas Londona fonds.
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ari tas tads batu palicis 1idz $ai dienai, tad gan neviens latvietis savu zemi nebititu
atstajis. Kad basim atkal pasi savas majas, tad pastridésimies par §i laikmeta tiesisko
pusi, bet tagad mums jakonstaté oficialais fakts, ka §1 laikmeta iekartu un valdibu
bija atzinu$as visas pasaules valstis.”!

K. Zarina véstulés daudzkart atkartojas doma: nenozagét zaru, uz kura séz Lat-
vijas stutni. Tika akcentéts, ka nevajag censties radit kadu jaunu, citu Latvijas tie-
sisku stavokli, kam vairs nebatu lidzs§inéjas starptautiskas atzisanas. Apstaklos, kad
Latvijas valsts ir zaudé&jusi neatkaribu, kadu jaunu, citu starptautisku atzianu Lat-
vija nemaz nevarétu iegut. Tapéc visiem spékiem jasaglaba lidz$inéja starptautiska
atzi$ana, jo vieniga cita iespéjama alternativa butu negativa — atziSanas zaudés$ana
neapdomigas ricibas rezultata.

5. Arlietu dienesta nostaja par “18. novembra Latvijas” valstiskas
neatkaribas atjaunosanu

Ari 30 gadus veélak, 1989.-1991. gada, arlietu dienests (A. Dinberga vadiba) svari-
gu nozimi pieskira Latvijas valstiskuma tiesiskas turpinasanas problémam un snie-
dza ieteikumus Latvijas vaditajiem $ajos jautajumos vinu neatkaribas centienos.

1989. gada 15.-16. maija Latvijas siitnieciba Vasingtona notika Latvijas Repub-
likas diplomatiska un konsulara dienesta darbinieku (brivaja pasaulé) gadskartéja
sanaksme. 16. maija péc $is sanaksmes nosléguma Latvijas sitnieciba Vasingtona
izdeva pazinojumu presei. Latvijas valsts oficialie parstavji vélreiz konstatéja, ka
Latvijas Republika tiesiski turpina pastavét. Saistiba ar Latvija saku$os plaso tautas
kustibu par neatkaribu svarigs bija rakstveida formulétais konstatéjums, ka ir ietei-
cama sadarbiba ar katru tautieti Latvija vai arzemés vai tautie$u grupu, kas aizstav
demokratiskas un neatkarigas Latvijas atjauno$anu un prasa okupacijas karaspéka
un administracijas izvak§anu no Latvijas. Diplomati konstatéja, ka Latvijas Republi-
kas 1922. gada Satversmi grozit okupacijas laika nav iespéjams un ka atzinigi ir no-
vértéjamas tas iniciativas, kas prasa Latvijas neatkaribas atjaunosanu, bet noraida-
mas tas aktivitates, kas kaité Latvijas stavoklim starptautiska foruma. Tika oficiali
atgadinats, ka Latvijas stitniecibas un konsulati arzemés ir Latvijas iestades un ka to
darbiba iespéju robezas ir sekméjama un stiprinama.®? Sie secinajumi bija dienesta
vadlinija turpmaka darbiba. 1989. gada otraja pusé Latvijas Republikas siitnieciba
Vasingtona atbalstija Pilsonu komiteju veidosanu Latvija un Latvijas Republikas pil-
sonu registraciju arzemes.

Latvijas Republikas sttnieciba Vasingtona atbalstija 1990. gada ievélétas Augsta-
kas Padomes centienus cela uz Latvijas neatkaribu. Diplomati tomeér uzskatija, ka
jaunieveéléto Augstako Padomi nevar atzit par neatkarigas Latvijas parlamentu,®® bet
izléma par vélamu iespéju robezas sadarboties un atbalstit neatkaribas centienus.
Lidz 1991. gada augustam, kamér Latvijas valstiskas neatkaribas atgiisana nebija
starptautiski atzita, Rietumvalstis par Latvijas oficialajiem parstavjiem joprojam at-
zina Latvijas Republikas diplomatiska un konsulara dienesta vaditaja un sitniecibas
Vasingtona pilnvarota lietveza A. Dinberga ieceltos parstavjus. Latvijas Republikas

61 LNA LVVA, LR sutniecibas Londona fonds, Latvijas Centrala Padome 1956; Latvijas Republikas

oficiala nostaja ..., 330. Ipp.

2 LNA LVVA, LR satniecibas Londona fonds, 1989. gada sarakste; Latvijas arlietu dienesta darbinieku
sanaksmes atzinumi. Laiks, 1989. 24. maijs, 1. Ipp.; Latvijas Republikas oficiala nostaja ..., 354.-355. Ipp.
Latvijas satnieciba Vasingtona. “Neatkarigas Latvijas arlietu dienesta darbinieku apspriede,
Vasingtona, Embassy Row hoteli 1991. g. 14.-15. aprili” LR AM arhivs; Latvijas Republikas oficiala
nostaja ..., 166. Ipp.
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diplomatiska un konsulara dienesta darbinieki Rietumvalstis 1989.-1991. gada velti-
ja lielu uzmanibu un sniedza konsultacijas Latvijas Tautas frontes parstavjiem valsts
tiesiskas turpinasanas jautajumos.

Kad aktualizéjas jautajums par Latvijas neatkaribas pasludinasanu, paradijas ne
tikai gadu desmitiem aizstavétais “18. novembra republikas” neatkaribas atjaunosa-
nas variants, bet ari pilnigi jaunas Latvijas valsts dibinasanas ideja. 1989.-1991. gada
risinajas svariga diskusija par diviem principiali atskirigiem Latvijas valstiskuma
variantiem: 1) faktiski atjaunot de jure pastavoso Latvijas valsti ar 1922. gada Sa-
tversmi; 2) radit jaunu Latvijas Republiku ar jaunu konstitaciju.®*

Starp citu, pirmais variants viena mirkli padaritu nevértigu ari Latvijas arlietu
dienesta gadu desmitos darito darbu Latvijas valstiskas neatkaribas atjauno$anas
laba. Latvijas arlietu dienests 1989.-1991. gada aktivi iesaistijas diskusijas ar Latvijas
neatkaribu atbalsto$o organizaciju parstavjiem dzimtené par Latvijas valsts statusu.
Latvijas valsts diplomatu iesaistiS$anas principialu jautajumu apsprieSana bija loti
svariga un zinama méra pat izSkiro$a diskusijas par Latvijas statusu nakotné.

Sttnieciba Vasingtona 1990. gada 24. aprili publicéja pazinojumu par dienesta
darbinieku gadskartéjo sanaksmi. Taja uzsverts, ka, izstradajot jaunu Latvijas Sa-
tversmi un radot jaunu Latvijas valsti, varétu pat zaudét 1921. gada valsts starptau-
tiski tiesisko atzisanu. Sis bridinajums naca vieta un tika izteikts savlaicigi.®®

Latvijas Republikas diplomati Rietumos pauda savu nostaju valstiskuma jauta-
juma Latvijas neatkaribas atjauno$anas laika 1989.-1991. gada, un ta bija iz8kirosa.
Diplomati aizstavéja viedokli, ka jaatjauno de jure pastavosa valsts ar 1922. gada
Satversmi. Tas bija butisks ieguldijums valstiskuma saglabasana un noteica Latvijas
statusu nakotné.*® Gadu desmitiem cinidamies par valstiskas neatkaribas atjaunosa-
nu, diplomati pat nepielava domu, ka nakotné varétu tikt veidota jauna valsts. Liela
méra ari pirmskara diplomatu konsekventas nostajas dé| tika izskirts jautajums,
kadu Latviju atjaunot, un netika dibinata “otra republika”. Pretéja gadijuma 50 gadu
ilgais Latvijas diplomatu darbs buatu izpostits viena mirkli.

Latvijas Republikas sttnieciba Vasingtona un lidz ar to ari viss Latvijas diplo-
matiskais dienests arzemés juridiski nereprezentéja Latvijas parejas perioda valdibu
(1990. gada 4. maija Neatkaribas deklaracija tam nebija juridiski saisto$a). Latvijas
Republikas diplomatiskais dienests Rietumvalstis ari péc 1990. gada 4. maija tur-
pinaja but neatkariga institicija, kas nebija paklauta Latvijas Republikas Arlietu
ministrijai.®’

1989.-1990. gada tikai ASV un Australija neatkarigas Latvijas Republikas ofici-
alas parstavniecibas varéja darboties bez kadiem formaliem ierobezojumiem. Vis-
maz $ajas valstis attieciba uz Baltijas valstu diplomatiem un konsuliem faktiski
tika attiecinatas 1961. gada Vines konvencija par diplomatiskajiem sakariem un

6 Lerhis, A. Latvijas valsts oficiala nostaja 1940.-1991. gada valsts juridiska statusa un neatkaribas

atga$anas jautdgjumos — ieskats Latvijas arlietu dienesta dokumentos. No: Latvie$u trimdas loma

Latvijas neatkaribas idejas uzturé$ana. Apvienota Pasaules latviesu zinatnieku III un Letonikas

IV kongresa sekcijas materiali. Riga, 2011, ISBN 978-9934-8114-5-6, 73. Ipp.

Arlietu ministrijas izstades “Latvijas valstiskuma sardzé. Latvijas diplomatiska un konsulara dienesta

darbinieki okupacijas gados trimda” (2004. g.) materiali.

Turpat.

7 Fact Sheet on the Legation of Latvia — 1991. LR AM arhivs; Latvia 1991. Backgrounder from the
Legation of Latvia. LR AM arhivs.
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1963. gada Vines konvencija par konsularajiem sakariem, tacu pasas Baltijas valstis
$§im konvencijam vél pievienoties nevaréja.®®

1991. gada janvari un februara pirmaja pusé Latvijas sitnieciba Vasingtona sa-
kotnéji neatbalstija ideju par 1991. gada 3. marta aptauju Latvijas neatkaribas jau-
tajuma, uzskatot, ka nav nepiecie$ams referendums, kas varétu izraisit juridiskas
sekas. Februara vida sttnieciba savu nostaju mainija, uzsverot papildu argumentu
iegiSanu Rietumvalstis par labu Baltijas valstu neatkaribas centieniem.

Péc valsts apvérsuma meéginajuma neveiksmes Padomju Savieniba 1991. gada
19.-21. augusta Latvijas Republikas Augstaka Padome 21. augusta pienéma konsti-
tucionalo likumu “Par Latvijas Republikas valstisko statusu”. Likums pielika pun-
ktu Latvijas valstiskas neatkaribas atjauno$anai, savu ieguldijumu $aja procesa bija
devusi ari arzemés stradajosie Latvijas diplomati, kuri ilgus gadus rapéjas, lai tiktu
saglabata Latvijas valsts tiesiska turpinatiba.

Kopsavilkums

Piecdesmit nebrives gadi dzimtené tikpat ilgus gadus radija sarezgitu un speci-
fisku periodu Latvijas diplomatiska un konsulara dienesta vésturé. Visu So laiku
Latvijas diplomati Rietumvalstis darbojas saskana ar Latvijas Republikas tiesibu
aktiem un starptautisko tiesibu normam, rezidences valstu valdibas aizstavéja Lat-
vijas valsts, juridisko un fizisko personu intereses, istenoja uzmanigu nostaju sava
diplomatiska statusa un satniecibu statusa saglabaganai un nosargasanai, izmantoja
ne tikai politiskus, bet ari juridiskus argumentus, lai neatzitu okupacijas varu ricibu
un izveértétu $o varu pastradatos noziegumus, lai trimdiniekiem arvalstis skaidrotu
Latvijas pilsonu (ka privatpersonu) statusu un Latvijas “iek$politiskos” un konstitu-
cionalos jautajumus, analizétu starptautiska stavokla izmainas un izmantotu Latvijas
valsts de jure statusa pastavéSanu cela uz valstiskas neatkaribas atgtiSanu saskana ar
Latvijas valsts tiesiskas nepartrauktibas doktrinu.

Latvijas diplomatiska dienesta darbiba brivaja pasaulé (Rietumvalstis) kops
dzimtenes okupacijas briza 1940. gada vasara lidz pat Latvijas valstiskas neatkaribas
pilnigai atjaunosanai 1991. gada bija $ads realpolitiskas, neatlaidigas diplomatiskas
cinas paraugs sarezgitos apstaklos pret lielu parspéku, bet iespéju robezas izman-
tojot Latvijas Republikas de jure atzi$anas saglabasanos un starptautisko tiesibu
normu un principu dotas iespé&jas. Ta ir macibu gramata $odienai, paraugs cinai par
valsts interesu aizstavésanu, uzticibu Latvijas valstij tas viskritiskakajas dienas, tici-
bu valsts faktiskas neatkaribas atjauno$anai.
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During the Soviet and Nazi occupation, the Constitution of Latvia of 15" February, 1922
(Satversme) grew into a symbol of an independent and democratic state. The national resistance
movement against the Soviet and Nazi regime was organised on the grounds of the Satversme.
The Central Council of Latvia, where the representatives of the five largest political parties of
Latvia joined to collaborate, emphasized the validity of Satversme and the necessity to resume
the state authorities of Latvia on the terms of the Satversme.

The Speaker of the 4™ Saeima, Dr. Pauls Kalnin3 (1872-1945) and his Deputy, bishop Jazeps
Rancans (1886-1969), in accordance with regulation of the Satversme, had assumed the position
of Acting President of the State under the conditions when the Republic of Latvia was occupied.
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Introduction

The 5% Saeima (Parliament) of the Republic of Latvia commenced its work on
6 July 1993 with the proclamation that the Constitution of the Republic of Latvia
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adopted on 15 February 1922! (hereinafter - Satversme) had taken a full effect.? This
legislator’s decision meant the restoration of a constitution, the effect of which was
de facto suspended more than fifty years ago — during the coup d’état of 15 May,
1934. The uninterruptedness of the effect of the Satversme and the constitutional
continuity in case of Latvia was not a symbolic or declarative move, but rather a
fundamental determination of legal policy forming the legal reality. No similar
constitutional experiment has been performed in any other country.?

The restoration of the effect of the Satversme also meant the uninterruptedness
in the practice applying the Satversme. The interwar period cognitions of the legal
doctrine, the parliamentary practice and the interpretation offered by the Senate
of Latvia still are significant sources of adequate understanding of the Satversme,
which ensured a successful rebirth of the Satversme in legal reality.* Currently, in
the legal doctrine and in practice, the practical application of the Satversme from
the time it took effect on 7 November 1922 until the coup d’état on 15 May 1934
has been examined and studied. At the same time, until today much less attention
has been dedicated to the application of the Satversme during the occupation, when
the Satversme became the legal basis of the national resistance movement and the
symbol of national statehood.’

One of the most significant organisations of national resistance movement -
the Latvian Central Council - recognised the validity of the Satversme and based
its operations therein.® The objective of this article is to analyse the importance of
practice of the Latvian Central Council in the interpretation of the Satversme.

To achieve this aim, the author of the article will first describe the Latvian
Central Council and the role of the Satversme in its operations. Subsequently,
the cases of application of the Satversme in the operations of the Latvian Central
Council and the possibility of using these will be considered.

The article employs the analytical and historical scientific research method in
order to draw conclusions regarding the cases of application of the Satversme in the
operations of the Latvian Central Council within the context of legal sources, the
practice of their application, and the historical and political circumstances of the
era.

Latvijas Republikas Satversme [The Constitution of the Republic of Latvia]. Valdibas Véstnesis, 30 June
1922. No. 141. Text of the Constitution in English available: http://saeima.lv/en/legislation/constitution
[last viewed 20.02.2016].

Latvijas Republikas 5. Saeimas pirmas sédes stenogramma 1993. gada 6. jalija [The transcript of first
session of the 5" Saeima of the Republic of Latvia]. Available: http://saeima.lv/steno/st_93/060793.
html [last viewed 20.02.2016].

See more: Pleps, J. The renewal of the Constitutions in the Baltic states. Konstituciné Jurisprudencija.
Lietuvos Respublikos Konstitucinio Teismobiuletenis, 2015. No. 3(39), Liepa — Rugséjis, ISSN 1822-
4520, pp. 133-142.

See more: Pleps, J., Pastars, E., Plakane, I. Konstitucionalas tiesibas [Constitutional Law]. Riga: Latvijas
Veéstnesis, 2004, ISBN 9984-731-39-1, pp. 19-24.

See more: Pleps, J. Constitutionas a National Symbol: example of Latvia. Research papers “Societal
Innovations for Global Growth”, 2014. No. 1(3), ISSN 2335-2450, pp. 162-174.

Latvijas Centralas Padomes politiska platforma [The Political Platform of the Latvian Central
Council]. In: Andersons, E., Silins, L. et al. Latvijas Centrala Padome - LCP. Latvie$u nacionala
pretestibas kustiba. 1943-1945 [Latvian Central Council. Latvian National Resistance Movement.
1943-1945]. Upsala: LCP, 1994, pp. 56-57.
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1. Latvian Central Council

Violating the fundamental national legal norms and international legal
norms, the Republic of Latvia was occupied in the summer of 1940. It was turned
into a Soviet Socialist Republic and annexed to the USSR. As concluded by the
Constitutional Court of the Republic of Latvia, “the USSR in 1940 committed an act
of aggression against the Republic of Latvia (and a subsequent unlawful occupation
of the Republic of Latvia), unlawfully intervened in the internal affairs of the
Republic of Latvia, as well as unlawfully annexed the Republic of Latvia, ignoring
the rules of international law and fundamental rules of domestic law of Latvia.””

A national resistance movement formed in the territory of the Republic of Latvia
immediately after the occupation by USSR. Although it was fragmented and without
a central organization, nevertheless, those involved set a goal to topple the Soviet
power and to restore the independent state of Latvia.® Following the occupation
by Nazi Germany, the national resistance movement continued fighting for the
restoration of independence of the Republic of Latvia, growing into an ever more
organised entity.’

The Latvian Central Council plays a special role in the national resistance
movement; it was established in 1943 on the basis of political parties having won
the majority in the 4'h Saeima - Latvian Social Democratic Workers’ Party, Latvian
Farmers’ Union, Latgale Christian Farmers’ Party, Latvian New Farmers’ Party, and
the Democratic Centre Union. Representatives of various political parties of the

7 Par likuma “Par pilnvarojumu Ministru kabinetam parakstit 1997. gada 7. augusta paraféto Latvijas
Republikas un Krievijas Federacijas liguma projektu par Latvijas un Krievijas valsts robezu” un likuma
“Par Latvijas Republikas un Krievijas Federacijas ligumu par Latvijas un Krievijas valsts robezu”
1. panta vardu “ievérojot Eiropas Drosibas un sadarbibas organizacijas pienemto robezu nemainibas
principu” atbilstibu Latvijas PSR Augstakas padomes 1990. gada 4. maija deklaracijas “Par Latvijas
Republikas neatkaribas atjauno$anu” preambulai un 9. punktam un 2007. gada 27. marta parakstita
Latvijas Republikas un Krievijas Federacijas liguma par Latvijas un Krievijas valsts robezu un likuma
“Par Latvijas Republikas un Krievijas Federacijas ligumu par Latvijas un Krievijas valsts robezu”
atbilstibu Latvijas Republikas Satversmes 3. pantam: Satversmes tiesas 2007. gada 29. novembra
spriedums lieta Nr. 2007-10-0102 [On Compliance to the Law “On Authorisation to the Cabinet of
Ministers to Sign the Draft Agreement between the Republic of Latvia and the Russian Federation on
the State Border between Latvia and Russia Initialled on August 7, 1997” and the words “Observing
the Principle of Inviolability of Borders Adopted by the Organization of Security and Cooperation
in Europe” in Article 1 of the Law “On the Republic of Latvia and the Russian Federation Treaty on
the State Border of Latvia and Russia” with the Preamble and Para 9 of the Declaration of May 4,
1990 of The Supreme Council of the Latvian SSR “On Restoration of Independence of the Republic
of Latvia” and Compliance of the Treaty of March 27, 2007 of the Republic of Latvia and the Russian
Federation of the State Border of Latvia and Russia with Article 3 of the Constitution of the Republic
of Latvia: judgement of the Constitutional Court of the Republic of Latvia, 29 November 2007, Case
No.2007-10-0102]. Latvijas Véstnesis, 30 November 2007. No. 193. The text of judgement in English is
available: http://www.satv.tiesa.gov.lv/wp-content/uploads/2007/04/2007-10-0102_Spriedums_ENG.pdf
[last viewed 20.02.2016].

More extensively, see: Vilums, J. Latvijas valstiskas neatkaribas idejas uzturésana pirmaja padomju
okupacijas gada (1940-1941) [The protection of the idea of Latvian national independence in the
first year of Soviet occupation (1940-1941)]. In: Latvijas valstiskumam 90. Latvijas valsts neatkariba:
ideja un realizacija [The 90" anniversary of Latvian statehood. Independence of Latvian state: Idea
and implementation]. Riga: Latvijas véstures institata apgads, 2010, ISBN 978-9984-824-18-5,
pp- 240-250.

See more: Erglis, Dz. Nacionala preto$anas kustiba vacu okupacijas perioda [National resistance
movement in the period of German occupation]. In: Latvie$i un Latvija. Akadémiski raksti [Latvians
and Latvia. Academic papers]. Vol. II. Valstiskums Latvija un Latvijas valsts — izcinita un zaudéta
[Statehood in Latvia and the state of Latvia — fought for and lost]. Chief editor J. Stradins. Riga:
Latvijas Zinatpu akadémija, 2013, ISBN 978-9934-8373-3-3, pp. 405-422.
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parliamentary period of the Republic of Latvia were actively involved in the work
of the Latvian Central Council.'® The Latvian Central Council tried to organise
a national resistance movement against both occupying powers to achieve the
restoration of independence of the Republic of Latvia with the support of Western
democracies. To achieve this goal, information exchange was organised, documents
regarding the political objectives and a strategy of the Latvian Central Council
drafted, and the co-operation with Latvian military units developed."

The Satversme served as the legal grounds of operations by the Latvian Central
Council, even though it did not deny the need to introduce improvements in the
Satversme.'> Another noteworthy aspect was the formation of the Latvian Central
Council on the basis of political parties that had gained majority in the elections
of the 4'" Saeima. Ensuring of legitimacy was important to the Latvian Central
Council, and it was perceived in the continuation of functioning of the 4" Saeima.
Namely, according to Article 12 of the Satversme, the mandate of the Saeima ends
as the newly elected Saeima assembles for its first session. Since following the coup
d’état of 15 May 1934 a free parliamentary election had not taken place, the 4"
Saeima was still a legitimate outlet of the will of the people of Latvia. This basis of
legitimacy of the Latvian Central Council was also confirmed by senators of the
Senate of Latvia: “There is an express principle included in the Satversme in order
to avoid an interruption during the mandate of a Saeima between the previous
and the newly elected convocation, and to avoid a situation that the State of Latvia
temporarily remains without a valid legislative body - the Saeima. Therefore, it must
be admitted that in all cases the Saeima mandate ends only once the newly elected
Saeima has assembled. [..] The mandate of the [4"] Saeima has not ended.”™ To
consolidate the link with the 4'" convocation, the leadership of the Latvian Central
Council included the Speaker of the 4" Saeima Dr. Pauls Kalnin$ (1872-1945) and
his Deputies Karlis Pauluks (1870-1945) and Bishop Jazeps Rancans (1886-1969). “It
attributed a state-like authority to the Latvian Central Council and a relation to the
former legal state power of Latvia.”"*

On 8 September 1944, the leadership of the Latvian Central Council adopted
a Declaration on the restoration of the State of Latvia.'” The adoption of the
Declaration was an attempt to restore de facto independence of the Republic of
Latvia, in hopes of international support and by taking advantage of the interval
between changes of occupying powers. The Declaration prescribed that the
Satversme is the fundamental law of the restored Republic of Latvia, and provided

See more: Andersons, E. Latvijas Centrala padome — LCP [Latvian Central Council - LCC]. In:
Andersons, E., Silins, L. et al. Latvijas Centrala padome - LCP ..., pp. 10-122.

See more: Neiburgs, U. Latvijas Centrala padome (1943-1945): darbiba un nerealizétas ieceres
[Latvian Central Council (1943-1945): actions and unrealised plans]. Latvijas Vésture. Jaunie un
Jaunakie Laiki, 2013. No. 3(91), ISSN 1407-0022, pp. 104-113; 2014, No. 1/2(92/93), ISSN 1407-0022,
pp- 38-47.

Latvijas Centralas Padomes politiska platforma ..., pp. 56-57.

Senatoru atzinums [Conclusions of the Senators]. Latvju Zinas, 17 April 1948. No. 29.

Andersons, E. Latvijas Centrala padome - LCP ..., pp. 40.

Deklaracija par Latvijas valsts atjaunosanu [Declaration on the Restoration of the State of Latvia].
Latvijas Veéstures Institiita Zurnals, 2014. No. 3(92), ISSN 1025-8906, p. 138. See more: Neiburgs, U.
Latvijas Republikas Saeimas prieksséza Paula Kalnina 1944. gada 8. septembra deklaracija par Latvijas
valsts atjauno$anu un valdibas izveidosanu [Declaration on the Renewal of the Statehood of Latvia
and Formation of Government Made by the Chairman of the Saeima (Parliament) of the Republic of
Latvia Pauls Kalnins on 8 September 1944]. Latvijas Véstures Institiita Zurnals, 2014. No. 3(92), ISSN
1025-8906, pp. 132-142.
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for establishment of a Cabinet of Ministers that would organise the restoration of
the State of Latvia. While in exile, the Latvian Central Council tried to establish an
actually functioning government in exile, when J. Rancans was deemed the acting
President of State with a separate ordinance of 26 April 1947.'6

Even though the efforts of the Latvian Central Council did not result in restoring
de facto independence of the Republic of Latvia, it proved that the nation of Latvia
does not recognise the occupation regimes and are fighting against them. The
Latvian Central Council, besides other groups of national resistance movement,
strengthened the unwavering will of the Latvian nation to regain freedom on the
grounds of continuity of statehood.”

2. Application of the Constitution

2.1. Acting President of State

At the time of organising the Latvian Central Council, the matter of its leader
was of a paramount importance, namely, who would be entitled to assume the
leadership of the national resistance movement. It was particularly important in
the context of legitimacy of the Latvian Central Council, i.e., its leadership had to
symbolise the continuity of the authority of the Republic of Latvia.

One of the candidates to perform these duties was the former President of the
State (1930-1936) Alberts Kviesis (1881-1944). However, there were objections
against the candidacy of A. Kviesis because of his co-operation with the German
occupying power.”® Likewise, the authority of the President of the State was time-
restricted in the Satversme, without providing for an obligation to continue the work
until the election of a new President of the State. The second term of A. Kviesis had
ended on 11 April 1936."° By alluding to his health condition, A. Kviesis did not get
involved in the work of the Latvian Central Council.?’

Ever since the formation of the Latvian Central Council, its legitimacy was
ensured with the link to the 4" Saeima. Since the mandate of the Saeima remained
valid until the assembly of the newly elected Saeima (Article 12 of the Satversme),
the mandate of the Presidium of the Saeima also remained valid (Article 16
of the Satversme). With the vacant position of the President of the State, his post
was assumed by the Speaker of the Saeima (Article 52 of the Satversme). This
interpretation was also approved by the senators of the Senate of Latvia: “The
Speaker of the Saeima, namely, their deputy, who has the duty to continuously
function throughout the mandate of the Saeima (Art. 16) and, in addition, to open
the first session of the newly elected Saeima (Art. 17). Seeing as, pursuant to the
aforementioned, the mandate of the Saeima elected in 1931 was still in force, it must
be concluded that the Speaker of the Saeima or their deputy’s authority is valid until
the fulfilment of the obligation prescribed in Art. 17.”*!

Pazinojums par biskapa J. Rancana funkcijam [Announcement of Bishop J. Rancans' Functions].
Latvju Zinas, 4 June 1947. No. 42.
Comp.: Grozijums Latvijas Republikas Satversmé [Amendment to the Constitution of the Republic of
Latvia]. Latvijas Vestnesis, 8 July 2014. No.131.
Andersons, E. Latvijas Centrala padome — LCP ..., pp. 31-32.
Likums par Valsts prezidenta amata izpildisanu [Law on the Execution of the Duties of the President
of the State]. Valdibas Veéstnesis, 19 March 1936. No. 65.
Andersons, E. Latvijas Centrala padome - LCP ..., p. 32.
Senatoru atzinums ...
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Ever since its establishment, the Latvian Central Council viewed P. Kalnins$ as
the legitimate top office holder of the Republic of Latvia, being the Speaker of the
4 Sgeima, followed in ranks by both of his deputies - K. Pauluks and J. Rancans.??
For example, the memorandum of 17 March 1944 prepared by the Latvian Central
Council for the Inspector General of the Latvian Legion Ruadolfs Bangerskis (1878-
1958) were first signed by P. Kalnins, K. Pauluks, and J. Rancans.?® The claim that
A. Kviesis as the former President of the State could proclaim the Declaration on
the restoration of the State of Latvia must be viewed critically.** The practice of the
Latvian Central Council suggests that such declaration could be proclaimed not
by the former President of the State, whose authority had ended, pursuant to the
Satversme, but the senior ranking member of the Presidium of the 4" Saeima, whose
mandate, according to the Satversme, had still not been terminated.

On 8 September 1944, the Declaration on the restoration of the State of Latvia
was signed by P. Kalnins as the Chairman of the 4" Parliament, thus simultaneously
assuming the duties of the office of the President of the State.” Taking into account
the interpretation of the Satversme by the Latvian Central Council as regards the
authority of the 4'" Saeima and its Presidium, P. Kalnins, pursuant to Article 52
of the Satversme, could be fully justified to assume the duties of the office of the
President of the State.

After the death of P. Kalnin$ on 26 August 1945 in exile, the matter of the next
acting President of the State became urgent. The leadership of the Latvian Central
Council was assumed by J. Rancans as the Deputy Speaker of the 4" Saeima,
however, the question remained, whether he is entitled to assume the duties of the
office of the President of the State.

On 26 April 1947, in Esslingen (Germany), leaders of the five political parties
forming the Latvian Central Council signed an act on the acting President of the
State. The act stated that “pursuant to Article 16 and 52 of the Satversme of Latvia,
the functions of the Speaker of the Parliament and of the President of the State
have been transferred to the second Deputy Speaker of the Saeima, Bishop Jazeps
Rancans.”?® The rights and obligations of J. Rancans to fulfil the duties pertaining
to the office of the President of the State were also confirmed by the Latvian
Parliamentarian Conference of 19-20 August 1947, where twenty of the former
Parliamentarians were present. J. Rancans started to fulfil the duties of the office of
the President of the State on 20 August 1947.%

Since not everybody in exile recognised the rights of J. Rancans to assume the
position of the President of the State, he addressed the senators of the Senate of

22 Andersons, E. Latvijas Centrala padome - LCP ..., p. 40.

2 Kvale, I. Ar parakstu par Latviju. Latvijas Centralas padomes memoranda parakstitaju biografijas.
Biografiska vardnica [Signature for Latvia. The biographies of the signatories of the Memorandum of
the Latvian Central Council. Biographical dictionary]. Riga: Latvijas kara muzejs, 2014, ISBN 978-
9934-8270-5-1, p. 13.

Kangeris, K. Kurelie$i: “Mirt par Latviju uz Latvijas zemes”. Vacu varas iestazu attieksme pret generali
Kureli [“To die for Latvia on Latvian land”. The attitude of the German state institutions to general
Kurelis]. In: Virziba uz demokratisko Eiropu 2. pasaules kara laika. Latvijas Centrala padome un
“kurelie$i” [Towards a more democratic Europe during World War 2. Latvian Central Council and
“kureliesi’]. Riga: LU Akadémiskais apgads, 2010, ISBN 978-9984-45-235-7, p. 93.

See more: Neiburgs, U. Latvijas Centrala padome (1943-1945): darbiba un nerealizétas ieceres ...,
2014, 1/2(92/93), ISSN 1407-0022, pp. 43-44.

Pazinojums par biskapa J. Rancana funkcijam ...

Vanags, K. Latvijas valsts Satversme [The Constitution of the State of Latvia]. [B.v.]: L. Rumaka apgads
Valka, 1948, pp. 25-26.
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Latvia asking to provide answers as to “whether the 1922 Satversme of Latvia is valid
and, if so, which constitutional institutions envisaged in the Satversme of Latvia
are still legally and factually existing”.?® The opinion of 13 March / 3 April 1948,
the senators of the Senate of Latvia confirmed that a Deputy Speaker of the Saeima
may assume the duties of the office of the President of the State if the Speaker of the
Saeima has died. They pointed out: “The duties of the office of the President of the
State should be assumed by the Speaker of the Saeima, however, since he is dead,
then this is passed on to his deputy (comp. Art. 21 of the Satversme and Para. 23 of
the Rules of Procedure of the Saeima), until the time when the Saeima elects a new
President of the State or the current Deputy Speaker of the Saeima is replaced by a
newly elected Speaker of the Saeima.”*

After fully restoring the effect of the Satversme, there has been no need to
decide upon the rights of the Deputy Speaker of the Saeima to fulfil the duties of
the President of the State, if the Speaker of the Saeima has died or been delayed
in fulfilment of duties of the President of the State. Nevertheless, in practice, on a
number of occasions, the matter of the rights of the Deputy Speaker of the Saeima to
fulfil the duties of the office of the President of the State, if the President of State and
the Speaker of the Saeima are simultaneously abroad, has been discussed. The Legal
Service of the Saeima has expressly rejected such rights of the Deputy Speaker of
the Saeima: “Neither Article 52 of the Satversme, nor other articles of the Satversme
provide for the possibility of another official, apart from the Speaker of the Saeima,
to fulfil the duties of the President of the State. [..] The Speaker of the Saeima [...]
cannot sub-delegate the fulfilment of duties of the President of the State to any of
their deputies.”*® The first President of the Constitutional Court of the Republic of
Latvia (1996-2007) Aivars Endzing (born 1940) has voiced a similar opinion, stating
that the Satversme does not allow the Speaker of the Saeima to authorise any of
their deputies to fulfil the duties of the President of the State, whereas the Rules of
Procedure of the Saeima® cannot govern the fulfilment of duties of the President of
the State, because they prescribe the internal procedures of work of the Saeima.*

Despite this interpretation of Article 52 of the Satversme, on a number of
occasions, Deputies of the Speaker of the Saeima have fulfilled by duties of the
President of the State, by proclaiming laws. In 1997, the Deputy Speaker of the 6
Saeima Andris Ameriks (1961) proclaimed ten laws in the position of the acting
President of the State.”® Similarly, in 2000, the duties of the President of the State

% Senatoru atzinums ...

2 Ibid.

3 Par Valsts prezidenta vietas izpildisanas kartibu. Saeimas Juridiska biroja 1994. gada 18. maija
slédziens [On the execution of the duties of the President. Conclusion of the Legal Service of the
Saeima, 18 May, 1994]. In: Saeimas Juridiska biroja dokumenti. 1993-2013. Juridisku secinajumu
kopojums atzinumos un véstulés [Saeima Legal Office documents. 1993-2013. Collection of legal
conclusions in opinions and letters]. Riga: Latvijas Véstnesis, 2013, ISBN 978-9984-840-28-4, p. 39.
Saeimas kartibas rullis [The Rules of Procedure of the Saeimal. Latvijas Vestnesis, 18 August 1994.
No. 96. Text of the Rules of procedure in English available: http://saeima.lv/en/legislation/rules-of-
procedure [last viewed 20.02.2016].

Latvijas Radio 1 2004. gada 23. augusta raidjjums “Aktuala intervija’. See more: Pleps, . Biskaps
Rancans un Satversme. Valsts prezidenta vietas izpildi$ana [Bishop Rancans and the Constitution.
The Acting President of State]. Jurista Vards, 3 March 2009. No. 9(552), ISSN 1691-2462, pp. 26-27.
Par valsts socialo apdro$inaganu [On State Social Insurance]. Latvijas Véstnesis, 21 October 1997.
No. 274/276; Grozijumi likuma “Par valsts civildienestu” [Amendments to the law “On State
Civil Service”]. Latvijas Vestnesis, 21 October 1997. No. 274/276; Grozijumi Zvejniecibas likuma
[Amendments to the Fisheries Law]. Latvijas Veéstnesis, 21 October 1997. No. 274/276; Celu satiksmes
likums [Law on Road Traffic]. Latvijas Vestnesis, 21 October 1997. No. 274/276; Grozijumi likuma
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were assumed by the Deputy Speaker of the 7 Saeima Gundars Bojars (1967) by
proclaiming one law.**

2.2. Scope of authority of the acting President of the State

Within the context of Article 52 of the Satversme, the matter on the scope of
authority of the acting President of the State is of importance. The practice of the
Latvian Central Council offers certain points of reference in this respect.

P. Kalnins, in his capacity of the acting President of the State, proclaimed the
restoration of the State of Latvia.*® Likewise, P. Kalning, pursuant to Article 56 of
the Satversme, asked senator Mintauts Cakste (1893-1962) to form the Cabinet of
Ministers.*® Furthermore, within the framework of the job duties, he had granted
a new authority to the envoy of Latvia in London Karlis Zarin$ (1879-1963) and
the envoy of Latvia in Washington Alfréds Bilmanis (1887-1948).*” In addition,
the Latvian Central Council considered the possibility of assigning General Janis
Kurelis (1882-1954) as the Commander-in-Chief, which could be executed by the
acting President of the State.?

P. Kalnins, in capacity of the acting President of the State, widely exercised
the rights of a President of the State envisaged in the Satversme. Furthermore, the
senators of the Senate of Latvia admitted that “all of the rights of the President
envisaged in the Satversme are to be admitted in the case of the acting President
of the State.”*® In the matter of the scope of authority of the acting President of the
State, the senators of the Senate of Latvia applied the reason d’etat as the criterion
of interpretation.”” The senators pointed out that, in case of occupation of the
Republic of Latvia, its officials have the obligation to defend the interests of Latvia.*!
In the case of P. Kalnin$ and J. Rancans, the assuming of office of the President

“Par autoceliem” [Amendments to the law “On Roads”]. Latvijas Vestnesis, 21 October 1997.
No. 274/276; Grozijumi likuma “Par nodarbinatibu” [Amendments to the law “On Employment”].
Latvijas Vestnesis, 21 October 1997. No. 274/276; Rézeknes specialas ekonomiskas zonas likums [Law
on the Rézekne Special Economic Zone]. Latvijas Vestnesis, 21 October 1997. No. 274/276; Grozijumi
Latvijas Administrativo parkapumu kodeksa [Amendments to the Latvian Administrative Violations
Code]. Latvijas Vestnesis, 22 October 1997. No. 277/278; Par Latvijas Republikas un Eiropas
Investiciju bankas pamatligumu [On European Investment Bank Framework Agreement Between the
Republic of Latvia and European Investment Bank]. Latvijas Véstnesis, 22 October 1997. No. 277/278;
Grozijumi likuma “Par pasvaldibu finansu izlidzinaganu 1997. gada” (pielikumi) [Amendments to the
law “On Financial Equation of Self-governments in 1997” (annexes)]. Latvijas Vestnesis, 24 October
1997. No. 280.

Grozijumi Energétikas likuma [Amendments to the Energy Law]. Latvijas Vestnesis, 1 September
2000. No. 307/3009.

Deklaracija par Latvijas valsts atjaunosanu ..., p. 138.

Deklaracija par valdibas izveidosanu [Declaration on the Formation of Government]. Latvijas
Vestures Institita Zurnals, 2014. No. 3(92), ISSN 1025-8906, p- 139.

See more in: Neiburgs, U. Latvijas Centrala padome nacistu okupétaja Latvija (1943-1945): izpétes
aktualitates un rezultati [The Latvian Central Council in Nazi-Occupied Latvia (1943-1945): Current
Issues and Results of Research]. In: Latvijas vésturnieku komisijas raksti [Writings of Latvian
Commission of Historians]. Vol. 25. Okupacijas rezimi Baltijas valstis. 1940-1991 [Occupation
Regimes in the Baltic states. 1940-1991]. Riga: Latvijas véstures institiita apgads, 2009, ISBN 978-
9984-824-15-4, pp. 268-271.

LCP telegrammas satitas no arzemém uz Latviju [Telegrams of the Latvian Central Council from
abroad to Latvia]. In: Andersons, E., Silins, L. et al. Latvijas Centrala padome - LCP ..., p. 292.
Senatoru atzinums ...

Comp.: Levits, E. Valsts prezidenta aizvieto$ana. Satversmes 52. pants [Substitution of the President of
the State. Article 52 of the Constitution]. Jurista Vards, 2 February 2016. No. 5(908), ISSN 1691-2462,
p- 13.
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of the State is to be viewed in the context of Article 44 of the Satversme, which
imposes the obligation on the President of the State to take the necessary military
defence measures to prevent external threats to the existence of the State. Under
circumstances of occupation of the Republic of Latvia, the acting President of the
State had the obligation to exercise all rights granted to a President of the State to
restore the national independence and normal functioning of the State.

After the restoration of full effect of the Satversme, the legal doctrine and
constitutional practice recognise that the fulfilment of duties of the President of the
State does not imply the rights to fulfil all rights of the President of the State. The
acting President on the basis of the Article 52 of the Satversme can fulfil only those
obligations of the President of the State which are mandatory. These obligations
include the proclamation of laws (Article 69 of the Satversme), the proclamation of
war on the grounds of a decision by the Saeima (Article 42 of the Satversme) and the
duty to suspend the publishing of a law, if that is called for by one third of members
of the Saeima (Article 72 of the Satversme).*? The last time such interpretation of
the Article 52 of the Satversme was declared by Speaker of the 12" Saeima Inara
Marniece (born 1970) during the illness of the President of the State Raimonds
Véjonis (born 1966).**

2.3. Commander-in-Chief

The second sentence of Article 42 of the Satversme prescribes the President’s
rights to appoint a Commander-in-Chief for a wartime. In the fall of 1944, the
Latvian Central Council considered the possibility of appointing general J. Kurelis
as the Commander-in-Chief to enable him to declare the restoration of national
independence and to take over the military and civil power until the establishment
of a provisional government.** The implementation of this idea, however, was no
longer feasible.*

In laws of the Republic of Latvia, the Commander-in-Chief is envisaged as
the commander of all the united armed terrestrial and marine forces intended
for the warfare and active service, to whom the entire warfare region, in which a
state of war has been proclaimed along with mobilisation is subordinated.*® The

42 See more in: Zalana, L. Valsts prezidenta tiesibas nosutit likumu otrreizéjai caurlikosanai [The
right of the President of the State to require reconsideration of the law]. Jurista Vards, 3 June 2003.
No. 21(279), ISSN 1691-2462, p. 9; Karklina, A. Valsts galvas aizstasanas institats Latvija un citas ES
valstis [Substitution for the Head of State in Latvia and other EU Countries]. In: Tiesibu harmonizacija
Baltijas juaras regiona péc ES paplasinaganas [Harmonization of law in the Baltic Sea region after
EU enlargement]. Riga: Latvijas Universitate, 2012, ISBN 978-9984-45-531-0, p. 131; Pleps, J.,
Pastars, E., Plakane, 1. Konstitucionalas tiesibas. Papildinats un parstradats izdevums [Constitutional
Law. Revised edition]. Riga: Latvijas Véstnesis, 2014, ISBN 978-9984-840-29-1, pp. 217-218; Valsts
prezidenta vietas izpildisana un informacija par vina veselibu: tiesiskie aspekti [ The substitution of the
President of the state and the information about his health: legal aspects]. Jurista Vards, 26 January
2016. No. 4(907), ISSN 1691-2462, pp. 6-9.

Murniece vél Valsts prezidentam drizu izveselo$anos un apliecina, ka tiek risinati valsti aktualie
jautajumi [Murniece wished a speedy recovery to the President of the State and confirms that the
current issues in the state are being solved]. Available: http://saeima.lv/lv/aktualitates/saeimas-
zinas/24320-murniece-vel-valsts-prezidentam-drizu-izveselosanos-un-apliecina-ka-tiek-risinati-valsti-
aktualie-ja [last viewed 20.02.2016].

LCP telegrammas satitas no arzemém uz Latviju [Telegrams of the Latvian Central Council from
abroad to Latvia]. In: Andersons, E., Silins, L. et al. Latvijas Centrala padome - LCP ..., p. 292.
Kangeris, K. Kurelie$i: “Mirt par Latviju uz Latvijas zemes” ..., p. 94.

Likums par brunoto spéku virsvadibu [Law on Supreme Commanding of the Armed Forces]. Valdibas

Vestnesis, 30 December 1932. No. 295.
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Latvian Central Council, however, saw an additional potential for the status of a
Commander-in-Chief by granting also political authority for the restoration of
national independence.

The approach of the Latvian Central Council should be taken into consideration,
because the second sentence of Article 42 of the Satversme opens up the possibility
for the President of the State to appoint an authoritative and experienced individual
to the position of the Commander-in-Chief. This individual must be capable of
ensuring the protection of the State of Latvia in extraordinary circumstances
against external threats and to restore a state of peace, when all constitutional
institutions envisaged in the Satversme could reinstate their functioning. A
Commander-in-Chief appointed during the wartime by the President of the State
is a constitutionally legitimate authority, whose key function would be to ensure the
prevention of external threats to the independence of the Republic of Latvia and to
restore unhindered functioning of governmental bodies envisaged in the Satversme.

After fully restoring the effect of the Satversme, the return to the military
authority of a Commander-in-Chief is envisaged, by prescribing that they are in
charge of military defence of the State.”” Right now, however, the National Security
Law has been amended by granting not so much military as political power during
wartime to a Commander-in-Chief.*®

Conclusions

1. The practice of the Latvian Central Council confirms the potential of the
Constitution (Satversme) to function under the circumstances of extraordinary
threat to the State. The state authority bodies envisaged in the Satversme and
competences delegated to them are sufficient to ensure the functioning of the
State authority under circumstances of threats to the State.

2. Under the circumstances of extraordinary threats to the State, the next after
the Speaker of the Saeima to fulfil the duties of the President of the State are
the Deputies of the Speaker of the Saeima. Under such circumstances, the duty
of the acting President of the State to fulfil Article 44 of the Satversme can be
established, namely, to take every step to prevent any threat to the State and to
restore a normal functioning of the state system.

3. P. Kalnins in capacity of the Speaker of the 4" Saeima, and J. Rancans as the
Deputy Speaker of the 4" Saeima have fulfilled the duties of the President of the
State, and are to be regarded as full-fledged Heads of State of the Republic of
Latvia.

4. The second sentence of Article 42 of the Satversme permits using the
Commander-in-Chief envisaged therein as another constitutionally legitimate
body of state authority to ensure the functioning of the authority under the
circumstances of external threat.

¥ Nacionalas drosibas likums [Law on National Security]. Latvijas Véstnesis, 29 December 2000.

No. 473/476.

Grozijumi Nacionalas drosibas likuma [Amendments to the Law on National Security]. Latvijas
Vestnesis, 9 March 2016. No. 48. More extensively, see: Valsts prezidenta 2015. gada 2. novembra
raksts Nr. 265 [The President's of the State letter No. 265, 2 November 2015]. Available: http://www.
president.lv/images/modules/items/PDF/nacionalas-drosibas-likums.PDF [last viewed 20.02.2016].
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The majority of the Second World War refugees from Latvia desired to return to a free Latvia and
devoted much of their efforts to promote the renewal of Latvian state independence. This goal
was fundamental to their common identity. Correspondingly, there was a considerable public
debate about how the restoration could be effected and what the future renewed state would
be like in terms of political, economic and social system. The future state was envisioned either as
a sovereign nation-state or as a part of some kind of democratic union or federation. Sovereign
nation-state was by far the most popular goal and the advocates of this form agreed on at
least two common principles: state must be democratic and based on 1922 Constitution with
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Introduction

The majority of war refugees from Latvia found themselves in the American,
British and French Occupation Zones of Germany at the end of hostilities in Europe
associated with the Second World War. In the summer of 1945, approximately
125 thousand refugees from Latvia were registered to be present in these three
Occupation Zones, with a further 6 to 7 thousand refugees having reached Sweden
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at that time."! Several members of the Latvian Diplomatic Services continued to
be accredited in their posts abroad. Western officials described Baltic refugees as
displaced persons, or DPs;*> however, the Latvians who remained outside of Latvia
described themselves as exiles (trimdinieki), thereby emphasising the compulsory
and political nature of their having to remain abroad, based as this was on the illegal
occupation and incorporation of the Baltic states into the USSR. Most Latvian
displaced persons left refugee camps in Germany by the time these were closed in
the early 1950s and took up permanent residence principally in the USA, Australia
and New Zealand, Canada, Great Britain, in Brazil and other countries of South
America, and elsewhere. Substantial numbers remained living permanently in
Germany and Sweden.

It has been estimated that in the mid-1960s there were 156 500 Latvian exiles,
comprising approximately 10% of all Latvians alive at that time.’ Attempts to
estimate the number of exile Latvians have been made among themselves later, as
well.* It must be noted that by no means all Latvian exiles took an active part in the
organised life of exile communities, or even had an intermittent contact with these
communities in their countries of residence. The socially active minority that have
created exile organisations retain the best documentation of their work and it is best
known today. Practically no information remained about the life of those families
who had abandoned all contact with local Latvian society. The numbers of the
latter, as well as the number or the proportion of those active in exile community
life cannot be determined with any precision. Very rough estimates (based on
the results characterising the community living in Australia) indicate that in the
1960s the number of people taking part in any form of organised life (including
membership of folk dance groups, choirs, etc.) would be between 12 and 20% with
distinct regional variations, while up to 37% of Latvians have financially supported
organisations (this being the case of the community living in Northern California).”
It must be also taken into account that supporting and volunteering for cultural
organisations has been greater than for political organisations, the former tending
to lend their support to the latter, thereby increasing the political event attendance
of Latvians.® Hence, the number of politically engaged Latvians living in exile
communities was a small fraction of the already rather small number in any way
participated in organised community life.

Nevertheless, the politically active part of exile communities devoted a great
deal of their time and effort to discuss and promote the possible renewal of Latvian
state independence. This article aims to examine the political views of Latvian exile
community members regarding the status of future renewed Latvian state, its legal
basis and possible incorporation in federative bodies.

Veigners, 1. Latvie$i Rietumzemeés [Latvians in Western countries]. Riga: SIA Drukatava, 2009, p. 81.
This term was coined in 1943 as part of planning for resolution of war refugee issues that were
expected to arise during the post-war period.

Dunsdorfs, E. Tre$a Latvija [The Third Latvia]. Melburna: Latvijas skautu prezidenta generala Karla
Goppera fonds, 1968, p. 48.

Stauvers, M. Latvie$u apzinasanas darbs [The work of studying Latvians]. In: Archivs XXIII.
Demografija. Melburna: PBLA un Karla Zarina fonds, 1983, pp. 193-196.

5 Dunsdorfs, E. Tre$a Latvija ..., pp. 185-186.

Elferts, P. Diaspora Political Actions to Achieve Baltic Independence - Including Civil Disobedience.
Tracing the Baltic Road to Independence in Diaspora Archives. In: Transcript and materials of the
international conference on 30 June - 2 July 2015, Riga. Riga: Latvian Academy of Sciences Baltic
Centre for Strategic Studies, 2015, p. 19.
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Debates about the restoration of Latvian independence

The citizens of Latvia who found themselves in involuntary exile fervently
desired to return to a free Latvia, and the goal of a restored independent state was
a constant thread that united Latvian exiles over the nearly 50 years long history of
waiting for the state liberation. It was also fundamental to their common identity,
the one that contributed to the persistence of the exile community and also slowed
down assimilation.” There was a considerable public debate - in discussion sessions,
at workshops and published articles - about how restoration could come to pass,
as well as to possible forms of the economic and political system of the future
restored state. Many different views were presented, partially resulting from the
wide spectrum of political philosophy and convictions that were a feature of the
exile community. A number of former Deputies of the Latvian Parliament (Saeima)
as well as Alfréds Valdmanis® and Alfréds Bérzins,’ the only surviving former
ministers of the last government of independent Latvia (headed by K. Ulmanis),
were active in these discussions. A number of senior members of widely differing
political parties operating in independent Latvia were active in the exile
community, in particular, the Foreign Committee of the Latvian Social Democratic
Workers’ Party led by Bruno Kalnins."”

The position on what manner of governance would be appropriate for a restored
Latvian state was closely linked to the ideas prevalent among exiles about the
manner in which this restoration could come about. During the initial post-war
period, when refugees lived in special camps in Germany, the predominant view
was that the occupation of Latvia was going to be short-lived and that “justice
would prevail” and that with the active assistance of Western countries the injustice
done to the Baltic states would soon be put right."" The position widely held by
refugees that “they would return to continue to build their independent state” in
understandable, given the hopes that the question of liberating Latvia was almost
resolved and that liberation itself would take place in a few months time.

After migration in the early 1950s to several countries around the world,
the optimism that liberation of Latvia would take place with the help of Western
powers gradually faded, with a sharp decline setting in after the events in Hungary
in 1956, wherein Western countries clearly demonstrated that they were unwilling

Upeslacis, V. Latvie$u tautas kopas 10 gadi [10 years of Latvian people assemblage]. In: Latvie$u trimdas
desmit gadi. Rakstu krajums [Ten years of Latvian exile. Collection of articles]. Ed. H. Tichovskis.
[B.v.]: Astras apgads, 1954, p. 272.

An account of the political career of A. Valdmanis is given in: Bassler, G. R. Alfred Valdmanis and the
Politics of Survival. Toronto: University of Toronto Press, 2000, 472 p.

Alfréds Bérzins, the last Minister for Social Affairs in the government led by K. Ulmanis, ultimately
emigrated to live in the USA.

Bruno Kalnins lived in exile in Sweden, in addition to leading the Foreign Committee of the Latvian
Social Democratic Workers’ Party he was active throughout his long life in the political work of
Western European Socialist (Social-Democratic) parties. His archive is held in Sweden in Stockholm
at the Arbetarrorelsens arkiv och bibliotek.

Auzins, A. Informacijas darba metodes un prioritates [Methods and priorities of information
work]. In: Ko latviesi sveSuma var darit savas tautas politiskas nakotnes laba? Australijas Latvie$u
Informacijas centra 1. seminara isreferati un debates [What can Latvians in a foreign country do for
their nation's political future? Australian Latvian Information Centre's 1% seminar: brief reports and
debates]. ALIC, 1972, p. 19.
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to support rebellions against the Soviet Union."? However, the issue of the form
of governance of a future independent Latvia did not lose its currency, and it is
important to note that different views appeared in this regard. A proof of the
continued viability of this issue lies in the several public discussions that were
organised addressing the issue. Two of these discussions took place already in 1957:
one organised by the American Latvian Youth Organisation (ALJA) at a meeting
held in Milwaukee, the outcome of which was creation of an initiative group to
clarify these issues,'> whereas the Latvian Youth Organisation in Sweden who on
the occasion of their planned meeting in 1957 Jaunatnes dienas organised a round-
table discussion on the theme of “How we see a future.””* A decade later, the journal
Jauna Gaita (New Course), which was relatively progressive in the context of other
exile community journals, published a series of articles on the topic, “Thoughts
about a Latvian State”. The editors of the journal invited a number of prominent
members of the exile community to express their views on this topic:'> Bruno
Kalnins, Jani Penikis, Laimonis Streips, Jazeps Grodnis and Ilgvars Spilners. Their
responses were published in several issues of this journal during 1966 and 1967.
At the end of the 1980s with the advent of events associated with the Awakening,
the discussion of the governance of a restored, independent Latvia gained a new
impetus.

There are two principally disjoint schools of thought about the nature of a
restored Latvian state, an unsurprising result given the diversity of views that were
expressed at one time or another. The future state could either be a sovereign nation-
state, or Latvia might join a union or a federation.

A sovereign Latvian nation-state

Most Western European countries recognised the continued de jure existence
of the Republic of Latvia throughout the entire period of Soviet occupation. The
exile community shared this view, and some insisted on using passports issued by
the Republic of Latvia over many decades. A restoration of the Latvian state in the
form of the Republic that it had been previously was a political dream and goal of
most exiles. Restoration of a sovereign nation-state was closely linked to the concept
of being in exile and formed the cornerstone of the internal identity of the Latvian
exile community.

In their thinking about eventual future restoration of their state, the exiles did
not question the idea that the restored Latvian state had to be a democratic one,
bet there was a disagreement about governance details. The democratic system
could either be a parliamentary one, which was the option favoured by the older
politicians living as exiles; alternatively, greater powers would have to be granted
to a directly elected state president in a presidential form of government. The latter

Abolins, K. J. Latvie$u trimdas situacija un prognozes [Situation of Latvian exiles and prognosis].
In: Taltalu taluma. Referatu krajums [Far away in the distance. Collection of papers]. Studiju grupa.
Lincoln, 1964, p. 22.
3 ALJA zinas, 1957. gads.
A. V, G. I Starp dzirnakmeniem maltie — atspogulo nakotnes ceribu. Zviedrijas latvie$u jaunatnes
dienas [Ground between millstones — to show future hope. Youth days of Latvians in Sweden]. Jauna
Gaita, 1957. No. 9.
Kalnins, B. Domas par Latvijas valsti [Thoughts on Latvian state]. Jauna Gaita, 1966. No. 60.
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option was favoured by politicians who had grown up in exile, though they also
conceded that presidential rule could strengthen autocratic tendencies.'®

The Latvian Constitution as adopted in 1922 (Satversme) had been recognised
from the very first years of exile, i.e., even during time spent in refugee camps in
Germany prior to onward migration, as the legal basis for the Latvian state, and
would remain unaltered as the basis for the future restored state. The Latvian
National Council (LNP) founded in 1948 was one of the first exile organisations to
have explicitly defined as one of its goals the liberation of Latvia, to save the Latvian
people, and their statutes stated that “only organisations could be part of the council
that recognised the continued validity of the 1922 Constitution”.!” Furthermore,
it was stated that the activities of the LNP “in no way prejudice the rights
granted under the 1922 Constitution to the highest offices of the state, or to the
extraordinary powers granted by the Government of Latvia to certain individuals”.'®
These fundamental provisions testify to the fact that the Latvian Central Council,
the principal organisation that inspired creation of the LNP, was of the opinion that
the 1922 Constitution was still in force. During the process of founding the LNP,
there was extensive discussion about the nature of the governance of a restored state,
to such an extent that it delayed the formal establishment of the LNP."

The future role to be played by Constitution of 1922 was never questioned in later
discussions, but suggestions were made for its revision. Although differing in some
details, most of these suggestions foresaw substantial changes. A majority of Latvian
exiles did not wish to see a repetition of the highly divided convocations of Saeima
as had been the case prior to 1934, hence, most changes were designed to reduce
the number of miniscule political parties in the Saeima, as well as to defining more
strictly the procedure for forming a new government,*® with all of these revisions to
be made legally following procedures laid down in the Constitution.?

The position that the Constitution is not to be changed and is, self-evidently, the
constitutional basis for a restored Latvian state was convincingly enunciated later,
for example, at the first workshop devoted to the topic “What can Latvians living
abroad do for the benefit of a political future of their people”, held in September
1971 at the Latvian Centre in Adelaide. In his presentation, J. Andrups concludes
that “The goal of the Latvian people is to regain their right to self-determination in
an independent democratic Latvian state, one based on the fundamental principles
as expressed in the Constitution of the Republic of Latvia.”** However, during the
late 1980s, when more than 60 years had elapsed from adoption of the Latvian
Constitution, ideas were advanced that simple revision might not suffice and that
one had to consider adopting a new modern constitution.??

Raidonis, A. Kadu demokratiju nakotnes Latvijai [What kind of democracy for the future Latvia]?
Daugavas Vanagu Menesraksts, 1989. No. 1, pp. 10-14.
Latvie$u Nacionalas padomes statiti [Statutes of Latvian National Council]. Point 2. In: Latvie$u trimdas
kopibas noteikumi [Latvian exile community rules]. Vacija, Latvie$u Centrala komiteja, 1949, p. 98.
LatvieSuNacionalas padomes statiti [ Statutes of Latvian National Council]. Point 3. In: LatvieSu trimdas
kopibas noteikumi [Latvian exile community rules]. Vacija, Latvie$u Centrala komiteja, 1949, p. 98.
Ozolins, K. “Maza Latvija” un latvieSu dzive Vacija [“Small Latvia” and the life of Latvians in Germany].
In: Latvie$u trimdas desmit gadi ..., p. 310.
A. V, G. I Starp dzirnakmeniem maltie ...; Penikis, ]. Domas par Latvijas valsti [Thoughts on the
Latvian state]. Jauna Gaita, 1967. No. 65.
Spilners, I. Domas par Latvijas valsti [Thoughts on the Latvian state]. Jauna Gaita, 1967. No. 61.
Andrups, J. Par ko més cinamies [What are we fighting for]? In: Ko latviesi sveSuma var darit ...
Raidonis, A. Kadu demokratiju nakotnes Latvijai ..., pp. 10-14.
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One of the most frequently advanced revisions concerned limiting the number of
political parties represented at one time in Saeima. The issue of political parties was
present practically in the entire discussion, and the exile community unanimously
adhered to the view that the excessive number of small political parties and the
resultant fractious Saeima must be avoided, to circumvent a repetition of the
situation that prevailed before the Ulmanis’ coup of 1934. One remedy to eschew
small political parties was to promote the creation of political parties that are
not representative of class interests, but which are distinct in their ideological
programme, thus attracting broad public support,** with both those exiles who are
liberal in their political outlook and conservatives convinced that their supported
party would gain mass public support and political stability.

Latvian exiles in addition to discussing the legal basis and governance of a
restored state also were concerned, albeit to a lesser degree, by other aspects of
daily life such as the economy, social policy, etc. As regards these issues, a wide
variety of opinions were expressed depending on individual political convictions
and personal experience. The necessity of raising the overall standard of living was
seen as the principal economic challenge. Pride of place in the future of Latvia was
assigned to agriculture, although it was accepted that the era of small farm holdings
had irreversibly disappeared and that the first priority for deciding the form of
agriculture best suited for Latvia would have to be a scientific assessment of various
options.”” Additionally, the issues such as social legislation, education, organisation
of industry, taxation and others were part of these discussions.

Several fundamental principles, with subtle nuances, were common to the
extensive range of opinions held by those who were in favour of restoring a
sovereign Latvian nation-state: the state must be democratic, it would be based
on the 1922 Constitution, the latter subject to revisions to avoid the most glaring
undesirable features and errors of the inter-war Latvian state. An important feature
of these discussions among Latvian exiles was that the future independent Latvian
state would not be a new entity, but an “improved” version of the former Republic
of Latvia. Despite the positive view of Karlis Ulmanis that was held by most Latvian
exiles, it is noteworthy that practically none of the plans for a restored independent
Latvian state based on the principle of continuity called for emulation of the pre-war
example set by K. Ulmanis. The new state was to be based on the 1922 Constitution
with due correction of some of its shortcomings that became all too evident in the
life of the country prior to the Ulmanis’ coup.

Latvia as the member of a federation

Once it became evident to the exile community, through the passage of time,
that realistic possibilities were not present for restoration of a Latvian nation-
state, a number of efforts were made to examine alternatives, i.e., how to regain
independence through aiming for the Latvian people to exercise their right to self-
determination through political existence as members of a federation or union.
Recognising that a free sovereign state was the ideal, a number of acceptable
alternatives were discussed, were the ideal outcome prove not to be achievable.*
In the same way as the proponents of a nation-state, the advocates of alternatives

A. V, G. I Starp dzirnakmeniem maltie ...
» Ibid.
See the debates of the 1* session of the workshop: Ko latviesi svesuma var darit ..., p. 59.
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insisted that a future Latvia could only be part of a federation based on democratic
principles as opposed to the totalitarian Soviet Union. The exile community
differentiated between, for example, a European Federation as opposed to the Soviet
Union: “[..] communist rule is based on Party dictatorship with all of the attendant
consequences, whereas the idea of Europe is based on pluralistic democracy and
individual freedom.””

The idea that an essential first step in fulfilling their aspirations was to achieve
close cooperation between the Baltic states was all pervasive among Latvian exiles.
The three Baltic peoples had never before found themselves in such close contact
as in exile. Cooperation began as soon as individuals were settled in refugee
camps and continued afterwards in their countries of residence. The concept of
“the Balts” gained a permanent place in the self-awareness of Latvian, Lithuanian,
and Estonian exiles as a unifying element; Latvians in exile to a far greater extent
than previously began to identify themselves as Balts.?® Cooperation between the
three Baltic peoples was active and particularly significant in political activities. A
similar fate that had befallen all three Baltic states during the Second World War
led to very similar political demands and a single goal - restoration of Baltic states’
independence. Furthermore, Western politicians and society readily saw these
three small peoples as part of a united entity — the Balts. Therefore, joint Baltic exile
organisations were formed to be more effective in working towards their goals.

As part of discussions among the exile community on the future of the Baltic
states, a considerable importance was attributed to a closer future cooperation.
There was a considerable reflection on the unsuccessful attempts during the
inter-war period to establish cooperative links between the Baltic states, and the
exiles for their part issued warnings about not repeating the mistakes of the past
and therefore to consolidate cooperation whilst in exile and in anticipation of
eventual independence - of cooperation between the Baltic peoples and to promote
formation of a common identity that could later find expression at a different level,
including political and economic cooperation.” Although the need for cooperation
between the Baltic states was generally accepted, there was no general agreement
upon the manner and possible extent of this future cooperation. Opinions ranged
from a need to gain greater appreciation of one another’s culture to the necessity
for close economic cooperation, retaining individual political sovereignty, but
not excluding formation of a union or even federation of the Baltic states.?
Latvian lawyer and politician Felikss Cielens even drafted and published a set of
principles for successful functioning of a Baltic federation in 1947. He proposed the
federation to ensure full equality for all three states within the federation by equal
participation in the government. Federation would be governed by Baltic Federal
council composed of 10 members from each state’s parliament, which would elect
a president and two presidential assistants, and create a federal government of
9 ministers. To ensure equality, three ministers would be chosen from each country,
and the post of the president would in each new term change to the next country.

27 Abolins, K. J. Latvie$u trimdas situacija ..., p. 26.

2 Brads, J. Baltijas tautu vienibas ideja un vienibas darbs trimda [The idea of unity of Baltic states and
work of unification in exile]. In: Latvie$u trimdas desmit gadi ..., p. 283.

Balodis, A. Baltie$u vienibas centieni pagatné un nakotné [Efforts for Baltic unification in past and
future]. Jauna Gaita, 1958. No. 14.
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31 Cieleéns, F. Baltijas Federacija [Baltic Federation]. Jurista Vards, 31 July 2012. No. 31(370).
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A different approach that was discussed by the exiles as to how the Latvian
people might realise their right to self-determination consisted of it happening in
the context of a Federation of Europe, even as member of a United States of Europe.
The extent to which Latvia might be a part of such entities ranged from a restored
Latvian state with “some limitations on sovereignty in favour of a united Europe”*
to being an integral member of a federation with a single government. For example,
one of the models discussed by Latvian exiles called for guarantees for the freedom
of the Latvian people by means of “a social and cultural independent Latvian people
acting in an independent Central European Union in which sovereign power is held
by the peoples that make up this union and a central government”.** The popularity
of idea envisaging Latvia as a member of a Federation of Europe was greatly boosted
by ideas current in Europe at that time about an ever greater European integration.
As a result, the latter process was actively discussed in the exile community. The
topic of “The Baltic states in the light of European unification policies” was chosen
for the Baltic Student Days held in 1959 in Germany; the principal speakers that
discussed this topic were Dr. D. Loeber, Prof. N. Valters and Prof. A. Aizsilnieks.**

There were a number of reasons why the advocates of this form of Latvian
statehood considered it to be the most appropriate one. One view held that
nationalism and, accordingly, the nation-state were no longer valid concepts
and that exiles were clinging to the idea of a nation-state since all other forms of
past governance in Latvia were associated with political, cultural and economic
oppression of the Latvian people.”® A very similar opinion held that the states in
Central Europe which had been created on the basis of nationalism that admitted
no compromises would not be able to guarantee freedom or independence of small
peoples such as the Latvians.*® A number of practical considerations underpinned
the attractiveness of the federation concept, such as economic challenges that could
beset the existence of small states, these being more readily met through integration
into a broad federation.””

The advocates defending the federation idea emphasised the fact that any of the
concepts of European unity or federation might be easier to achieve, simultaneously
guaranteeing Latvian freedom in the form of a state, and they would be an adequate
ideological alternative to the Soviet Union. A federation of the democratic states of
Europe might also be an idea that would appeal to all of the oppressed peoples of
Central Europe, in this way helping to free them from the influence of the Soviet
Union.*®

Overall, the ideas that freedom of the Latvian people could be guaranteed by
membership in a larger democratic federation or union were less popular in the
Latvian exile community than the idea of restoring a nation-state; however, the
former took greater account of practical issues. The ideas were considerably closer to
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the real situation in Europe, were inspired by the ideas about European unification
and in accepting the demise of the idea of a nation-state they took a greater account
of the situation in Latvia under Soviet occupation, and the consequences brought by
the occupation, in particular, the economic ramifications.

Conclusions

Latvian exile communities were imbued with the idea of restoring a free and
independent Latvia. Apart from practical political campaigns that were intended
to help bring this about the exile, community devoted considerable effort to
discussing both how this goal might be achieved and also what should be the system
of governance in a restored free Latvian state. Without any doubt, the future state
would be a democracy. The governance concepts that were expressed in public
debate and in the exile community media were of two kinds. The most widely held
and most popular view, the one shared by the majority of Latvian exiles, including
all principal exile organisations, was that the restored Latvian state would have to be
a sovereign nation-state, a continuation of the Republic of Latvia which was illegally
suppressed and would be based on the 1922 Latvian constitution. It was also the
majority’s view that the deficiencies in the Constitution would need to be corrected
to avoid the failings evident in Latvian political life before the Ulmanis’ coup, for
example, the plethora of tiny political parties.

The views that were held about the governance of an independent and free Latvia
that would be restored in an unknown future time were closely linked to opinions
current in exile society about the likelihood of such a renewal taking place. Initially,
the predominant sentiment was naive optimism. However, after a number of
decades spent in exile, a part of the émigré community accepts that the hoped-for
renewal of the Republic of Latvia as a nation-state is impossible in the circumstances
of the times and considers alternative forms of statehood. The latter might be
realistically achievable and would ensure political self-determination by the Latvian
people, and would secure their national interests. The discussed formations included
a Federation of Baltic States, or Latvia as part of a future European Federation or the
United States of Europe.

There were no realistic practical steps that could have been taken by the exile
communities to attain their goal of restored Baltic independence faced with the
political environment of the period from the 1950s to the 1980s. The most important
action that could be undertaken in pursuit of their goal was to ensure the continued
recognition of a de jure existence of the Republic of Latvia. Continuity of an
arguably tenuous and theoretical legal existence of the Baltic states as international
persons was highly important as this was the principal basis for the demands
that Baltic states’ independence be renewed. A wide-ranging discussion of the
governance of a future restored Latvian state on their part led to an evolution of the
political thinking among the members of the exile community. Through definition
of their goals, the community activists could realistically and critically assess the
likelihood of success based on activities that they were able to mount, and search
for effective methods to gain an opportunity for the Latvian people to exercise their
right to political self-determination in practice.
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Summary

1.

The citizens of Latvia who found themselves in involuntary exile fervently
desired to return to a free Latvia, and the goal of a restored independent state
was a constant thread that united Latvian exiles over nearly 50 years. There was
a considerable public debate about how restoration could come to pass, as well
as regarding the possible forms of economic and political system of the future
restored state.

The position regarding the appropriate mode of governance for a restored
Latvian state was closely linked to the ideas prevalent among exiles about the
manner in which this restoration could come about. During the initial post-war
period, the predominant view was that the occupation of Latvia was going to be
short-lived and that with the active assistance of Western countries the injustice
done to the Baltic states would soon be shortly put right. After migration in the
early 1950s to several countries around the world, the optimism that liberation of
Latvia would take place with the help of Western powers gradually faded, with a
sharp decline setting in after the events in Hungary in 1956.

Two principally disjoint schools of thought formed about the nature of a restored
Latvian state, an unsurprising result given the diversity of views that were
expressed at one time or another. The future state could either be a sovereign
nation-state, or Latvia might join a union or a federation.

Several fundamental principles were common to the extensive range of opinions
held by those who were in favour of restoring a sovereign Latvian nation-state:
the state must be democratic and based on the Constitution of 1922, the latter
subject to revisions to avoid the most glaring undesirable features and errors of
the inter-war Latvian state.

The idea that freedom of the Latvian people could be guaranteed by membership
in a larger democratic federation or union was less popular in the Latvian exile
community than that of restoration restoring a nation-state. However, the
second approach was considerably closer to the real situation in Europe and
inspired by the ideas about European unification and accepting the demise of
the idea of a nation-state. Thereby, it took a greater account of the situation in
Latvia under Soviet occupation, including the consequences brought about by
the occupation, in particular, the economic ramifications.
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Introduction

On 14 December 2015 Russia’s President signed a federal law that allows
Russia’s Constitutional Court to preclude implementation of judgments passed
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by international human rights bodies.! The move follows an earlier decision of
the Constitutional Court, which in no uncertain terms proclaimed supremacy of
Russia’s Constitution over international treaties concluded by Russia.> Against the
backdrop to these developments, there are Russia’s threats to withdraw entirely
from the Council of Europe, sanctions over Ukraine and demonstrations of
Russia’s military muscle in Syria and along Russia’s vast borders. It seems that these
developments are only signs of a much wider trend in the turbulent relationship
between Russia and the West. As stated elsewhere: “[flor Russia, the political
dilemma has been enormous: whether to construe itself as part of Europe or as an
independent civilization and even hostile to (‘Romano-Germanic’) Europe.” In
the sphere of international law, Russia seems to be heading for its own vision of
international system. It wants to discard its role of unsuccessful apprentice of the
West. It wants to create Russkiy mir and to renegotiate its place in the world.

It may seem surprising that it is in such circumstances that Latvia and other
Baltic states start to feel more comfortable to address the long standing and
unresolved issue of compensation claims against Russia for Soviet occupation.
The 25 years of history of Baltic compensation claims came to a certain crescendo
on November 5 of 2015. On that date, Ministers of Justice of all three Baltic states
adopted a joint declaration, which asserts that Russia as the successor of obligations
of the USSR must compensate all losses resulting from Soviet occupation and
subsequent Soviet rule. The declaration also maintains that the Baltic states are to
“prepare for international actions in accordance with International Law to claim
legally and factually justified compensation from the Russian Federation.™

The reasons why Latvia has been very cautious (if not to say timid) until now
regarding the issue of compensations may be found in the political history of
Latvian-Russian relations.” Since regaining of independence Latvia continuously
had other priorities. First it was to get out the Russian Army from the newly
independent state. Then the priority was joining the EU and the NATO. And
subsequently, the main concern was to sign a border treaty with Russia. These are all
valid reasons — particularly because the chances of actually receiving compensations
seem to be rather small. Russia would certainly not agree to pay any compensations
(it refuses to acknowledge even the fact of occupation), and there is no international
court, which would have jurisdiction, unless both states make an agreement on
adjudication.® Given these circumstances, Latvia opted for what seemed like a
reasonable approach - to voice its compensation claims rather quietly, but more or
less persistently.

! Pederal'nyj konstitucionnyj zakon ot 14.12.2015 # 7-FKZ "O vnesenii izmenenij v Federal'nyj
konstitucionnyj zakon “O Konstitucionnom Sude Rossijskoj Federacii”. Available: http://publication.
pravo.gov.ru/ [last viewed 05.02.2016].

2 Constitutional Court of the Russian Federation, Judgment of 14% July, 2015 No. 21-T1/2015. Available:
www.ksrf.ru/en/Decision/Judgments/Pages/2015.aspx [last viewed 05.02.2016].

* Malksoo, L. Russian Approaches to International Law. Oxford: Oxford University Press 2015, p. 71.

* See: Joint Declaration of the Ministers of Justice of the Baltic States, signed in Riga, November 5, 2015.

Available: www.tm.gov.lv/lv [last viewed 05.02.2016].

For an excellent analysis of the political history Latvian-Russian relations on the issue of compensations
see: [jabs, I. The Issue of Compensations in Latvian-Russian Relations. In: MuiZnieks, N. (ed.). The
Geopolitics of History in Latvian-Russian Relations. Riga: Academic Press of the University of Latvia,
2011, p. 175.

For an overview of available adjudication forums see: Ziemele, 1. State Continuity, Succession and
Responsibility. Reparations to the Baltic States and their Peoples? Baltic Yearbook of International
Law, 2003. Vol. 3, p. 187.
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However, such an approach has a considerable drawback. As noted elsewhere:
“[t]he issue of compensations seems to be one of the bargaining chips in a broader
political game between Latvia and Russia, rather than a principled position of the
Latvian government.”” By being diplomatically cautious and not making a robust
principled stand, the compensation claim is gradually taken less and less seriously
by Russia. To borrow the analogy - the bargaining chip is gradually losing its value.

Considering the ongoing political importance of Latvia’s compensation
claims against Russia, it seems essential to inquire, what effect does the passage
of time have on the right to invoke responsibility. Specifically, whether passage of
a prolonged period of time results in a loss of that right. Customary international
law, as it is reflected in the International Law Commission’s (“ILC’s”) 2001 Articles
on Responsibility of States for Internationally Wrongful Acts (“Articles on State
Responsibility”)® sets out two circumstances, when a state loses its right to invoke
responsibility. The first, if the injured state validly waives the claim. The second, if
the injured state validly acquiesces in the lapse of the claim. The current article will
review both of these grounds and consider whether any one of them is applicable to
Latvia’s compensation claim against Russia for Soviet occupation.

1. Waiver

Circumstances, in which a state (either the injured state or a state that is
concerned by a breach of an erga omnes obligation) loses its entitlement to invoke
responsibility, are set out in Article 45 of the ILC’s Articles on State Responsibility:

“Article 45. Loss of the right to invoke responsibility

The responsibility of a State may not be invoked if:

(a) the injured State has validly waived the claim;

(b) the injured State is to be considered as having, by reason of its conduct,
validly acquiesced in the lapse of the claim.”

Thus, the Article sets out two instances, when a state, which otherwise would
be entitled to invoke responsibility, loses that right. The first instance deals with

a waiver of the injured state. Waiver is a “voluntary renunciation of the right to

claim™; or, in other words, - the injured state gives up its right to claim. Waiver

may be expressed in a variety of forms. It may be included as a specific clause in a
treaty — such as the condition presented by Russia in 1992 (but rejected by Latvia)
to the Latvian-Russian Treaty on Full Withdrawal of Russia’s Armed Forces'!' - on
waiving of all future compensation claims resulting from the period of Soviet rule.?

Ijabs, I. The Issue of Compensations ..., p. 175.
International Law Commission, Draft Articles on Responsibility of States for Internationally
Wrongful Acts, 2001 (A/56/10) (“Articles on State Responsibility”). Yearbook of the International Law
Commission, 2001. Vol. II, Part Two, p. 26.
° Ibid.
Tams, C. Waiver, Acquiescence, and Extinctive Prescription. In: Crawford, ], Pellet, A., Olleson, S.
(eds.). The Law of International Responsibility. Oxford: Oxford University Press, 2010, p. 1036.
See: Latvijas Republikas un Krievijas Federacijas ligums par Krievijas Federacijas Brunoto spéku
pilnigas izve$anas no Latvijas Republikas teritorijas nosacjjumiem, terminiem un Kkartibu un to
tiesisko stavokli izve$anas laika [Treaty on Full Withdrawal of Armed Forces of the Russian federation
from the Territory of the Republic of Latvia], adopted 30.04.1994, in force from 27.02.1995. Latvijas
Veéstnesis, 10 December 1994. No. 144(275).
2" Upmalis, I. (et al.). Latvija — PSRS karabaze [Latvia — a Military Base of the USSR]. Riga: Zelta Grauds,
2006, p. 329.
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Waiver also may be a unilateral statement of the injured state or be expressed in a
negotiation process between states. A waiver may be expressed or it may be inferred
from conduct.”®

Furthermore, a waiver must be “clear and unequivocal”,'* leaving no doubt that
the injured state unmistakably intends to renounce its right to claim. In Certain
Phosphate Lands in Nauru (Nauru v. Australia) Australia argued that Nauru had
waived its right to claim responsibility with regard to damage suffered by Nauru as
a result of devastating exploitation of phosphate quarries during the period, when
Nauru was jointly administered by Australia, United Kingdom and New Zealand."”
In particular, Australia argued that Nauruan authorities had waived their claim by
an agreement on future phosphate mining concluded before independence, as well
as by pronouncements during independence negotiations. However, the agreement
in question contained no provisions on waiver. Similarly, the evidence in the
case demonstrated that during independence negotiations Nauruan authorities
had not waived possible future claims. Consequently, the International Court of
Justice (“ICJ”) found that Nauruan authorities had not waived their right to claim
rehabilitation of the phosphate lands, since their conduct “did not at any time effect
a clear and unequivocal waiver of their claims”.'®

The Court also noted that the statements, on which Australia relied as
constituting a waiver “[n]Jotwithstanding some ambiguity in the wording, [..] did
not imply any departure from the point of view expressed clearly and repeatedly
by the representatives of the Nauruan people before various organs of the United
Nations™."” Thus, the Certain Phosphate Lands in Nauru case indicates that the
waiver may not be assumed - it has to be unequivocal. Similarly, in the Certain
Norwegian Loans case, the ICJ] concluded that abandonment of claim can not
be presumed.’® Therefore, it seems that the correct view is the one suggested by
Crawford that “the threshold for inferring waiver is high”."

Another important condition, which the waiver must satisfy is that it must be
given validly. The doctrinal undercurrent of waiver is the principle of consent. Thus,
the conditions for valid waiver are the same as those of valid consent under the
Vienna Convention on the Law of Treaties.?’ For example, waiver will not be valid,
if given in circumstances of coercion of the representative of the state, or coercion of
the state itself by threat or use of force. However, if a valid waiver is given, the state
disposes of its right to invoke responsibility. It may do so, as demonstrated in the
Russian Indemnity case, with regard to the entire claim or to a specific part of the
claim, such as interest.”

Tams, C. Waiver, Acquiescence, and Extinctive Prescription ..., p. 1038, supra 10.

International Court of Justice. Certain Phosphate Lands in Nauru, Preliminary Objections, IC] Reports
1992, p. 247.

15 Tbid., p. 240.

16 Tbid., p. 247, para. 13.

17 1bid., p. 250, para. 20.

International Court of Justice. Certain Norwegian Loans (France v. Norway), ICJ] Reports 1957, p. 26.
Crawford, ]. State Responsibility, The General Part. Cambridge: Cambridge University Press, 2013,
p. 559.

% Vienna Convention on the Law of Treaties, May 23, 1969, UN Doc. A/Conf.39/27; 1155 UNTS 331.
21 Russian Indemnity case (Russia v. Turkey), UNRIAA, Vol. XI (1912) pp. 421, 443. Russia had repeatedly
demanded from Turkey that it pays back the loan, which it owed to Russia without mentioning interest
or damages for delay. Once the Turkey had paid the sum demanded by Russia, the arbitration tribunal
held that Russia’s conduct amounted to the waiver of other claims arising from the loan.
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1.1. Has Latvia waived its right to claim responsibility from Russia?

From the restoration of Latvia’s independence until today, there have been
several instances, when Russia insisted on Latvia waiving any possible claims
against Russia for damages resulting from the Soviet occupation.* In 1992, during
negotiations on withdrawal of Russian forces from Latvia, Russia’s foreign minister
Andrei Koziryev presented several conditions on which Russian forces would be
withdrawn.”® One of those conditions was that Latvia had to waive any possible
compensation claims against Russia. Latvia rejected this condition** and the treaty
that was eventually concluded in 1994 contains no provisions on Latvia waiving any
future compensation claims.*

In 1996, when Russia joined the Council of Europe, it agreed to commitments
enumerated in the Opinion 193 (1996) of the Parliamentary Assembly of the
Council. Article 7.12 of that document provides:

“the Russian Federation will assist persons formerly deported from the occupied
Baltic states or the descendants of deportees to return home according to special
repatriation and compensation programmes which must be worked out.”*®

The document is remarkable in several respects. Firstly, the wording clearly
recognized the fact of the occupation of the Baltic states. Secondly, by becoming
a member of the Council of Europe, Russia agreed to the commitment to provide
compensations to deportees or their descendants. Although Article 7.12 does not
impose a binding legal obligation, the political commitment that Russia made is
nevertheless of marked importance for the present analysis. This makes it very
difficult to argue that Latvia or other Baltic states have made something akin to
implicit waivers of their compensation claims, when Russia itself has made a clear
commitment before a major international organization to provide compensations to
victims of Soviet deportations.

In subsequent years, there were other important developments in relations
between Latvia and Russia, such as conclusion of the Border Treaty in 2007.”
However, the review of Latvia-Russia relations up till 2016 also provides no evidence
of Latvia’s conduct that would even remotely resemble explicit or implicit waiver of
its right to claim compensation from Russia for occupation and damages suffered
during the years of Soviet rule.?®

22 A question related to any possible waiver by Latvia brings up a related issue — a question, whether
Latvia can waive claims of its nationals. Under the customary law on diplomatic protection, a state
that exercises diplomatic protection is protecting its own subjective rights (see PCIJ: Mavrommatis
Palestine Concessions, 1924, PCI] Reports, A, No. 2, p. 4; ICJ: Barcelona Traction, Light and Power
Company, (Belgium v. Spain) Judgment, ICJ Reports 1970, p. 3, para. 44.). Therefore, clams on the
basis of diplomatic protection are between the respective states and thus, the entitlement to waive the
claim in principle is with the state.

2 For actual text of the conditions, see: Upmalis, I (et al.). Latvija — PSRS karabaze ..., p. 326.

% Tbid,, p. 329.

2 See: Latvijas Republikas un Krievijas Federacijas ligums par Krievijas Federacijas Brunoto spéku ...,

supra 11.

Council of Europe, Opinion 193 adopted on 25 January 1996. Available: assembly.coe.int [last viewed
05.02.2016].

Latvijas Republikas un Krievijas Federacijas ligums par Latvijas un Krievijas valsts robezu [Treaty
of the Republic of Latvia and the Russian Federation on the State Border of Latvia and Russia],
27.03.2007. Latvijas Vestnesis, 29 May 2007. No. 85(3661).

For a detailed analysis of Latvia-Russia interstate relations with regard to compensation claims see:
Ijabs, 1. The Issue of Compensations ..., p. 175.

26
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1.2. Is waiver applicable to breaches of peremptory norms?

A further and rather theoretical issue that may be raised with regard to Latvia’s
claim is whether in principle waiver is also applicable to breaches of peremptory
norms. Peremptory norms by their definition concern interests of the whole
international community.?® Therefore, the question arises, whether the injured state
is entitled to waive a claim, which is in the interests of the international community
as a whole. The ILC in its Commentary to the Articles on State Responsibility notes
that:

“Of particular significance in this respect is the question of consent given by
an injured State following a breach of an obligation arising from a peremptory
norm of general international law, especially one to which article 40 applies.
Since such a breach engages the interest of the international community as a
whole, even the consent or acquiescence of the injured State does not preclude
that interest from being expressed in order to ensure a settlement in conformity
with international law.”*

Thus, the ILC suggests that a waiver of the injured state does not prevent
responsibility claims that other states may bring with regard to breaches of
peremptory norms. Such reasoning is also confirmed by Article 26 of the Articles
on State Responsibility, which stipulates that the circumstances precluding
wrongfulness do not excuse breaches of peremptory norms. On the other hand,
Article 48 suggests that concerned states, which are not directly injured by the
breach, may claim reparation only in the interest of the injured state or beneficiaries
of the breached obligation. It may be problematic to apply this rule to a situation
where a concerned member of the international community claims reparation for
the benefit of the injured state and that injured state itself has renounced the claim.
Also, such preclusion of waivers by injured states with regard to peremptory norms
may be at odds with state practice of mutually waiving claims at the conclusion
of peace treaties. The ILC, however, clearly supports a position that the claims by
third states for breaches of peremptory norms, and, in particular, serious breaches,
may not be waived. In line with that position, the members of the international
community are entitled to invoke responsibility, even if the injured state itself has
waived the claim.

In the case of the Baltic states and particularly Latvia, invocation of Russia’s
responsibility by some third state in order to protect community interests seems
like a rather remote possibility. Of all states, it is probably only Ukraine and Georgia
that would at present be even distantly interested in further upsetting relations with
their uncomfortable neighbour. However, these states already have their own, much
more recent, compelling and more straightforward claims against Russia.’’ And
anyhow, they would face the same problem as Latvia, i.e., absence of a court that
would have binding jurisdiction over the interstate dispute.

However, if one does consider such a possibility, one would have to prove that by
occupying the Baltic states in 1940 the USSR breached obligations that it owed to the

¥ See: Art. 53 and Art. 64 of the Vienna Convention on the Law of treaties, May 23, 1969, 1155 UNTS
331; Orakhelashvili, A. Peremptory Norms in International Law. Oxford: Oxford University Press,
2006.
3 Crawford, ]. The International Law Commission’s Articles on State Responsibility. Introduction, Text
and Commentaries. Cambridge: Cambridge University Press, 2002, pp. 266-267.
For an overview of Ukraine’s claims against Russia in the ECHR, see the Court’s press release.
Available: hudoc.echr.coe.int/eng-press?i=003-5187816-6420666 [last viewed 05.02.2016].
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international community as a whole.** To say that use of force and other beaches of
the USSR violated peremptory norms creating obligations towards the international
community already in 1940 is a very doubtful proposition. Another way for a
concerned member of the international community to invoke Russia’s responsibility
would be to argue that occupation of the Baltic states was a continuous breach. If the
breach was continuous until the moment of Baltic independence in 1990, then USSR
was in beach of obligations owed to international community as a whole from the
moment when international law came to recognize existence of peremptory norms
that create erga omnes obligations, i.e., somewhere in the second half of the 20th
century.

2. Acquiescence in the lapse of the claim

The second instance, when a state loses its right to invoke responsibility, is the
so called acquiescence in the lapse of the claim. Acquiescence refers to a situation,
where a state does not assert its claim for a prolonged period of time, although
circumstances are such that some form of action would have been expected.* In
other words, by being passive, the injured state implicitly accepts extinction of its
claim. The concept of acquiescence is closely related and in practical terms often
overlapping with other notions, such as implied waiver, estoppel, and extinctive
prescription. Due to difficulties in maintaining distinction between these concepts,
the ILC opted to present them all under the notion of acquiescence.**

The difficult question is how long must the period of time be before a claim may
no longer be perused.’ International courts have been reluctant to give a specific
number. For instance, the IC] in the Certain Phosphate Lands in Nauru stated that:

“international law does not lay down any specific time limit in that regard. It
is therefore for the Court to determine in the light of the circumstances of each
case whether the passage of time renders an application inadmissible.”

Many other international decisions follow a similar approach. The general
agreement seems to be that there is no specific time limit within which the
claim must be invoked. The emphasis is rather placed on considering the specific
circumstances of each case. Thus, in Tagliaferro® and Giacopini®® cases Italy-
Venezuela Claims Commission held that even delays of more that 30 years did not
preclude presenting of a claim. Therefore, it seems that the passage of time, even if
several decades long, in itself is not an obstacle to instituting a claim.*® The practice
of arbitration tribunals indicates that the key factor for extinction of claims due
to passage of a long period of time is whether the delay in presenting the claim

32 See: Ziemele, I. State Continuity, Succession and Responsibility ..., p. 180, supra 6.

* Tams, C. Waiver, Acquiescence, and Extinctive Prescription ..., p. 1042, supra 10.

For discussion on distinction between acquiescence, implied waiver, estoppel, and extinctive
prescription see: Sinclair, I. Estoppel and Acquiescence. In: Lowe, V., Fitzmaurice, M. (eds.). Fifty Years
of the International Court of Justice. Cambridge: Cambridge University Press, 1996, p. 104; Tams, C.
Waiver, Acquiescence, and Extinctive Prescription ..., pp. 1042-1049.

Some treaties provide for a specific time limit within which a claim must be brought, e.g., Article 10 of
the 1971 Convention on International Liability for Damage Caused by Space Objects, 961 UNTS 187.
International Court of Justice. Certain Phosphate Lands in Nauru, Preliminary Objections, IC] Reports
1992, p. 253.

37 Tagliaferro (Italy v. Venezuela), (1903) 10 RIAA 593.

8 Giacopini (Italy v. Venezuela) (1903) 10 RIAA 594.

3 Stevenson, (1903) 9 RIAA 385.
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places respondent in a disadvantaged position.*’ The disadvantage could be various
conditions of prejudice, such as inability to gather evidence or other circumstances
resulting in procedural unfairness. The ILC in its Commentary concisely
summarises the practice of international tribunals in the following terms:

“a claim will not be inadmissible on grounds of delay unless the circumstances
are such that the injured State should be considered as having acquiesced in the
lapse of the claim or the respondent State has been seriously disadvantaged. [..]
The decisive factor is whether the respondent State has suffered any prejudice
as a result of the delay in the sense that the respondent could have reasonably
expected that the claim would no longer be pursued.”™!

In order to avoid any prejudice to the respondent, it is important that the injured
state has duly notified the claim to the potential respondent. Once the respondent
has become aware of the claim and the injured state maintains its legal position,
even though it does not institute proceedings, the delay is unlikely to cause a
prejudice to the respondent. Thus, a concept that plays an important role in the loss
of the right to invoke responsibility is notice of claim.

Notice of claim is a technical prerequisite for invocation of responsibility.
The ILC has reflected this rule of customary law in Article 43 of the Articles on
State Responsibility, where it states that “[a]n injured State which invokes the
responsibility of another State shall give notice of its claim to that State”. The ILC’s
Commentary makes it clear that although state responsibility arises from the
commission of the wrongful act itself (i.e., responsibility is ‘objective’ in a sense
that obligation to provide reparation exists regardless of the notice by the injured
state), there is, nevertheless, a requirement that the injured state must first respond
to the breach by notifying the responsible state. This requirement in practical terms
ensures that the responsible state is made aware of the breach and of the form of
reparation that the injured state seeks. As a result of the notice of claim, the
responsible state is not placed in a disadvantaged position with regard to gathering
of evidence or other issues of procedural fairness.

The Articles on State Responsibility do not specify what form the notice must
take. The ILC’s Commentary explains that there is no requirement that the notice
be given in writing.** In the Certain Phosphate Lands in Nauru case, the ICJ was
satisfied that Australia knew about Nauru’s claim, even though no notice of claim
by formal diplomatic channels was made for fourteen years. The Court took note
of the fact that the President of Nauru spoke of the claim in his Independence Day
speech, and that the claim was subsequently discussed in communications between
Nauruan and Australian officials. Thus, on the basis of the Nauru case, it seems
that requirements as to the form of notice are rather flexible. The ICJ’s reasoning
indicates that the key prerequisite for a notice of claim to be considered validly
made is that the claimant has made the respondent clearly aware of the claim by any
means of communication, so that the respondent state knows the allegations against
it and is not placed at a disadvantaged position by passage of a prolonged period of
time.

Viewing Article 43 and Article 45 jointly, we can see that failing to give notice
of the claim to the responsible state and then being passive for a long period

10 Gentini, (1903) 10 RIAA 552; Lighthouses Concession (France v. Greece), (1956) 12 RIAA 155.
4 Crawford, ]. The International Law Commission’s Articles ..., p. 269.
2 Tbid,, p. 261.
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of time may be regarded as acquiescence and thus lead to the loss of the right to
invoke responsibility. However, a distinction must be emphasized between a notice
of claim and institution of proceedings in an international court or tribunal.*®
Article 43 requires the injured state to notify the responsible state of its legal
position. It does not require bringing a formal claim to an international court.
Once the potential respondent is made aware of the claim, passage of time without
instituting proceedings in a court or tribunal will not result in a loss of the right to
invoke responsibility. The ILC in its Commentary specifically notes that a “[m]ere
lapse of time without a claim being resolved is not, as such, enough to amount to
acquiescence, in particular where the injured State does everything it can reasonably
do to maintain its claim.”™*

Thus, the above analysis shows that a prolonged inactivity of the injured state
in presenting its claim may lead to the loss of the right to invoke responsibility, but
only if the passage of time places the respondent state at a disadvantage. However,
the right to invoke responsibility is very unlikely to be lost, if the injured state has
made the respondent aware of its claim. Once the notice of claim has been given and
the injured state maintains its legal position, even passage of several decades without
formally instituted proceedings is unlikely to result in a loss of the right to invoke
responsibility.

2.1. Has Latvia validly acquiesced in the lapse of the claim?

If the issue of compensations for Soviet violations of international law is ever to
move from political rhetoric to legal arguments, the question of acquiescence due
to lapse of time is likely to play an important role. It is now nearly 25 years, since
Latvia has restored its independence and has been recognized by the international
community as the continuator of the state unlawfully occupied in 1940. During
this time, Latvia has not formally invoked Russia’s responsibility before any
international court or tribunal. Moreover, Latvia’s conduct with regard to the
compensation claims has at times been somewhat uncertain. Therefore, it seems
pertinent to briefly review Latvia’s conduct in these 25 years in the light of the above
analysis of acquiescence in the lapse of the claim.

Already before the final collapse of the USSR in 1990 independently minded
government of the Latvian Soviet Socialist Republic requested its Economic Reform
Commission to calculate balance of mutual accounts between Latvia and the USSR
with an implicit aim to ascertain the sum of damages caused by Soviet occupation
and subsequent Soviet rule to Latvia and to its nations.* The result was the so called
Smulders’ Report, which calculated that damages amounted to 39.5 billion rubbles.*®
The results were not presented to Moscow in any formal manner. However, the

4 For discussion on distinction between notice of claim and institution of proceedings see: Jennings, R.,

Watts, A. (eds.). Oppenheim’s International Law, 9% ed. Harlow: Longman, Vol. I, Peace, 1992, p. 527.

Crawford, ]. The International Law Commission’s Articles ..., p. 267, supra 42.

See: LPSR Ministru padomes rikojums Nr. 90 par Latvijas un PSRS savstarpéjo tautsaimniecisko

attiecibu (ekonomisko norékinu bilances) gramatu [Executive Order of the Council of Ministers of

the Latvian Soviet Socialist Republic No. 90 On mutual economic accounts balance between Latvia

and the USSR]. In: Upmalis, I. (et al.). Latvija — PSRS karabaze ..., p. 315.

46 Smulders, M. Who Owes Whom? Mutual Economic Accounts Between Latvia and the USSR, 1940—
1990. Riga: The Economic Reform Commission of the Council of Ministers of the Republic of Latvia,
1990, p. 34. Tjabs notes with regard to this report that “Smulders’ work is not fully comprehensive.
There is no list of sources and not much attention is devoted to methodology. The author admits
this himself in the preface, stating that “a more extensive overview of Latvian and Soviet economic

»»

relations will be published at the end of 1990.”” Ijabs, I. The Issue of Compensations ..., p. 179, supra 7.
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report itself was subsequently employed by Latvia in negotiations with Russia
throughout the 1990s.

From 1991 to 1994 the issue of compensations was raised repeatedly in bilateral
negotiations on withdrawal of Russia’s Armed Forces.*” Not only Latvia insisted
on compensations (governmental commission asserted that Soviet Army had
caused environmental damage amounting to 13.5 billion roubles), but Russia also
demanded compensations from Latvia for buildings and infrastructure left behind
by the Soviet Army. Eventually, the Treaty on Full Withdrawal of Russia’s Armed
Forces*® was concluded in 1994. The treaty did not contain any provisions on
Russia’s obligation to pay compensation. However, it did mention that Russia was
entitled to a just compensation for the real estate built or acquired by Russian Army
(i.e., only during the period after the collapse of the USSR). Subsequently, Latvia
and Russia agreed to form an intergovernmental commission for further discussion
of their unresolved claims. Latvian Ministry of Foreign Affairs specifically placed
the issue of compensations on the agenda of the meeting between Deputy Prime
Ministers of both countries. However, the commission never started its work and
the envisaged meeting of Deputy Prime Ministers never took place.*’

In 1996, when becoming a member of the Council of Europe, Russia agreed
to commitments of the Opinion 193 (1996) of the Parliamentary Assembly of the
Council. As mentioned previously, by this document the Council of Europe and,
most importantly, Russia itself acknowledged the fact of the occupation of the Baltic
states and made a non-binding commitment to work out special repatriation and
compensation programmes to persons deported from the occupied Baltic states.*
This commitment, however, was not honoured by Russia and there was no follow-
up. However, in the same year 1996 Latvian Parliament adopted the Declaration on
Occupation of Latvia, calling on all states and organizations to recognize Latvia’s
occupation and to assist Latvia in dealing with the consequences of the occupation.”!

The issue of compensations was raised repeatedly also by other Baltic states,
individually as well as jointly. In 2000, Lithuania adopted a Law on Compensation
of Damages Resulting from the Occupation by the USSR.** The law specifically
provided that Lithuanian government must calculate damages and present them
to Russia. In the same year, within the Baltic Council of Ministers, the heads of
governments of all three Baltic states stated that the Baltic claims against Russia
are well-justified.”® Similarly, on 19 December 2004 the Baltic Assembly, which
unites parliamentarians of the three Baltic states, adopted a resolution calling for

47 See the statement of the Minster of the Foreign Affairs of Latvia Valdis Birkavs in the Latvian

Parliament on September 12, 1996. Available: www.saeima.lv/steno/st_96/sa1209.html [last viewed
05.02.2016]; also Ijabs, I. The Issue of Compensations ..., pp. 180-183, supra 7.

Ijabs, I. The Issue of Compensations ..., pp. 180-183, supra 11.

See the statement of the Minster of Foreign Affairs of Latvia Valdis Birkavs in the Latvian Parliament
on September 12, 1996. Available: www.saeima.lv/steno/st_96/sa1209.html [last viewed 05.02.2016].
Council of Europe, Opinion 193 adopted on 25 January 1996. Available: assembly.coe.int. [last viewed
05.02.2016].

Parliament of the Republic of Latvia, Deklaracija par Latvijas okupaciju [Declaration on the
Occupation of Latvia], 22.08.1996. Latvijas Veéstnesis, 27 August 1996. No. 143.

Parliament of the Republic of Lithuania, Law on Compensation of Damages Resulting from the
Occupation by the USSR, 13 June 2000, No. VIII - 1727. English translation reprinted in the Baltic
Yearbook of International Law, 2003. Vol. 3, p. 98.

Ijabs, 1. The Issue of Compensations ..., p. 184, supra 7.
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“negotiations with Russia and Germany on compensating damage caused by the
occupations.”*

On 26 April 2005 Latvia attached a unilateral declaration to the Border
Treaty between Latvia and Russia, which had remained unsigned since 1997. The
declaration stated that Latvia “does not link the signing of the agreement with
the much broader question of eliminating the consequences brought about by the
illegal occupation”,® thus implicitly referring to its right to claim compensation.
Needless to say, Russia declined to sign the document. Then, just two weeks later,
on 12 May Latvian Parliament adopted the Declaration on Condemnation of the
Totalitarian Communist Occupation Regime,’® which in clear terms obliged Latvian
Government “to continue maintaining claims against the Russian Federation
on compensation of damages to Latvia and its population resulting from the
occupation”.*” Even more importantly, the Declaration of 12 May called on Russia:

“to recognize that the Russian Federation as the legal and political heir of
the USSR is morally, legally and financially responsible for crimes against
humanity committed in Latvia and for damages caused to Latvia and
its population during the time of the occupation, and in accordance with
fundamental principles of international law - to fulfil its obligation to
compensate Latvia and its population the damages resulting from the unlawful

conduct”>®

More recently, in a similarly unequivocal language the Ministers of Justice of all
three Baltic states adopted a joint declaration on 5 November 2015, which asserts the
need to

“highlight the fact of occupation in relations with the Russian Federation and
to ensure that the Russian Federation as the successor of rights and obligations
of the USSR acknowledges this occupation, takes full responsibility and
compensates all related losses. [..] To enable the three Baltic states to prepare
for international actions in accordance with International Law to claim legally
and factually justified compensation from the Russian Federation.”

The above overview indicates several important points. Firstly, it is difficult to
see how on the basis of the above facts one could argue that Latvia has acquiesced
in the lapse of the claim. Acquiescence, as discussed earlier, requires passivity of
the injured state in asserting its claim. It is certainly true that Latvian Minister
of Foreign Affairs, President or Prime Minister have not instituted international
legal proceedings or sent a formal written statement of claim to their Russian

5t Available: www.baltasam.org/images/pdf 2012/23_resolution3.pdf [last viewed 05.02.2016].

> Cabinet of Ministers of the Republic of Latvia, Order No. 263 “Par Deklaraciju “Par Latvijas
Republikas un Krievijas Federacijas ligumu par Latvijas Republikas un Krievijas Federacijas valsts
robezu™ [“On Declaration “On the Treaty of the Republic of Latvia and the Russian Federation on the
State Border of the Republic of Latvia and the Russian Federation™]. Latvijas Véstnesis, 28 April 2005.
No. 67(3225).
Parliament of the Republic of Latvia. Deklaracija par Latvija istenota Padomju Socialistisko Republiku
Savienibas totalitara komunistiska okupacijas reZima nosodijumu [Declaration on the Condemnation
of the Totalitarian Communist Occupation Regime Implemented in Latvia by the Union of the Soviet
Socialist Republics], 12 May 2005. Available: www.saeima.lv/arhivs/8_saeima/deklarac_total. htm [last
viewed 05.02.2016].
7 Ibid.
58 Ibid.
% Available:  https://www.tm.gov.lv/Iv/aktualitates/tm-informacija-presei/baltijas-valstu-tieslietu-minis-

tri-parakstijusi-deklaraciju-par-psrs-okupacijas-nodarito-zaudejumu-a [last viewed 05.02.2016].
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counterparts. However, the current analysis shows that international law does
not demand such stringent requirements in order to establish the absence of
acquiescence in the lapse of the claim. What the customary law requires, as
reflected in the Articles on State Responsibility and practice of international courts,
is that the respondent must be made clearly aware of the claim by any means of
communication. In Nauru case, the IC] was satisfied that the respondent was made
aware of the claim through a public speech of the President and low key negotiations
between officials. If the same standard is applied to the Latvian compensation claim,
it seems beyond doubt that Latvia has made Russia aware of its claim and that this
claim has been maintained throughout the 25 years since restoration of Latvia’s
independence.

Secondly, the possible argument of procedural disadvantage caused to Russia
as a result of delay in instituting proceedings (which might be advanced by Russia,
if Latvia is ever to institute such proceedings) also does not seem persuasive.
International judicial practice indicates that delay in instituting proceedings
as a ground for the loss of the right to invoke responsibility is relevant only
when passage of time creates a disadvantage for the respondent. However, if the
respondent state is made aware of the claim, it is able to gather evidence, assert its
rights or take any other action that may be necessary to ensure procedural fairness.
Therefore, whenever respondent is made aware of the claim, passage of time in itself
without adjudication will not result in the loss of the right to claim. In the case of
Latvian compensation claim, Latvia has repeatedly stated in bilateral negotiations
and also in unilateral declarations that Russia must compensate damages resulting
from Soviet occupation and subsequent Soviet rule. In such circumstances, it is
difficult to argue that Russia did not know about the claim and therefore suffers
some procedural or other unfair disadvantage in the proceedings. Thus, since
Latvian compensation claim is well known to Russia and has been expressed on
various occasions during the last 25 years, the argument that Latvia has acquiesced
to the lapse of its claim seems rather unpersuasive.

Summary

The above review of customary law as it is reflected in the ILC’s Articles on State
Responsibility provides that waiver must be validly made, clear and unequivocal.
The analysis of relations between Latvia and Russia until 2016 provides no evidence
of Latvia’s conduct that would amount to explicit or implicit waiver of its right to
claim compensation from Russia. With regard to acquiescence, the practice of
international courts indicates that there is no specific time limit, within which the
claim must be invoked. A prolonged inactivity of the injured state in presenting
its claim may lead to the loss of the right to invoke responsibility, but only if the
passage of time places the respondent state at a disadvantage. However, the right
to invoke responsibility is very unlikely to be lost, if the injured state has made
the respondent aware of its claim. Once the notice of claim has been given and the
injured state maintains its legal position, even passage of several decades without
formally instituted proceedings is unlikely to result in a loss of the right to invoke
responsibility. Considering that Latvian compensation claim is well known to
Russia and has been expressed on various occasions during the last 25 years, the
argument that Latvia has acquiesced to the lapse of its claim seems unconvincing.
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